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Supreme Court of Appeals of Virginia 
AT RICHJ\IOND. 
THE CI-IESAPEAICE AND OHIO R.AILWAY COMPANY 
v . 
.J. THOniAS HEvVIN, AD1viiNISTRATOR OF MATTIE 
LOGAN, DECEASED. 
PErriTION FOR. WRIT OF ERROR AND 
SUPERSEDEAS. 
. ~ 
To +he Honorable Judges of the Supre1ne Court of .Appeals 
of Virgi·nia: 
The petition of The Chesapeal\:e and Ohio R-ailway Com-
pany, a corporation, respectfully represel\tS that it is ag-
grieved by a final judgment of the Law & Equity Court of 
the City of R.~chmoncl, entered on .July 28, 1927, in favor of 
the plaintiff a~ainst .your petitioner for $4,000.00, with in-
terest thereon from 1\{ay 26, 1927, the amount of dam.ages by 
a jury in their verdict ascertained, in an action at la'v wherein 
.J. Thoma~. Rev{~ll, Administrator of Mattie Logan, deceased, 
''ras plaintiff, and your petitioner was defendant. The par-
tie~ \\rill he hereinnf1·er referred to as plaintiff and defend-
ant, in accordance with their respective positions in the trial 
court. 
PREL-11\fiNARY ST~;\TEMENT. 
Herewith presented is a transcript of the record, from 
"~hich it will nppear that this "~as an action of death by wrong-
ful act, growing out of a collision between an automobile and 
·, 
·:·: 
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a freight train operated by the defendant company, occurring 
at a grade crossing in the City of Richmond known as ~{agno­
lia eros sing. This crossing is located in the northeastern 
portion of the city and close to the city limits. Magnolia 
Street, which crosses the defendant's main line right of way 
at this point, is a. public street so far as concerns its legal 
status, hut is unimproved, and consists of an ordinary, dirt 
road, without gutters, artificial drainage or lights. A blue 
print, introduced in evidence, sho\vs the general physical lay-
out of the crossing (Exhibit Brown # 1, Rec., p. 316). ~Ia.ttie 
Logan, the plaintiff's decedent, was a colored woman, fifty-
seven years old. The automohile in which she \Vas riding, 
was proceeding in a northw·esterly direction along 1\{agno-
lia Street, while the colliding train was proceeding in a south-
westerly direction along the defendant's right of wa.y and 
towards the terminal in the City. Although the general di-
rection of the defendant's main Hue track from Richmond to 
Chica!!'o is west, and the railroad employees were governed 
accordingly in their testimony, the directions are almost re-
versed at this particular spot, as shown by the blue print. 
STATE~!ENT OF THE CASE. 
On the afternoon of February 3rd. 1926, the decedent at-
tended funeral services held for a relative at a church near 
the central portion of the city. Thereafter the funeral group 
proceeded in automobiles to a colored cemeteiJT called Wood-
land Cemetery. In approaching the cemetery, "rhich is located 
immediately south of the defendant's right of way and east 
of 1\fagnolia. Street., the procession passed over the Magnolia 
crossing. At the cone1nsion of the services at the grave, the 
funeral automobiles came out of the cemetery gate, a. distance 
of about three squares from the crossing, and headed back 
towards the center of the city, thereby starting to retrace 
their .course over the crossing. 
Tl1e hearse passed over the crossing in safety. The auto-
mobile involved in the accident, \Vhich was the first car fol-
lowing the hearse, \Vas a. seven passenger closed car, driven 
and owned by Fred Goodman, a chauffeur hired by the un-
dertaker. Others in the car were (1) Isham Harris, seated 
on the ri~ht front seat; (2) Ella Archer, seated immediately 
behind him; (3) Rose Perkins, seated behind the driver, and 
(4) ~fatt.ie Logan; (5) Ruth Perkins and (6) 'Villiam Harris 
seated on the rear seat. All of. the occupants of the automo-
bile \\~ere colored persons. ' 
As a. result of the accident, the plaintiff's decedent and 
~~--- --~ --·-
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\Villiam Harris were killed, and it is claimed that Fred Good-
man, Ella Archer, Rose Perkins and Ruth Perkins received 
· certain injuries. 
There are no streets intersecting or crossing Magnolia 
Street between the cemetery gate and the railroad, nor is 
any ~treet. road or passageway parallel 'vith and alongside of 
the defendant's main line track, which is located at the cen-
ter of it~ right of way. The road from the eemetery gate 
slopes downward for tl1e greater part of the distance to the 
track, until it reaches a stretch called the "bottom:" a.t the 
end of which it again rises £or a short space to the railroad 
track. It had been raining most of the day, and accord-
ing to the varying statements of the witnesses, at the time of 
the accident, was still raining, either slightly or very hard. 
As a result of this fact, the road had become muddy. 
Reg-arding the happenin~ of the accident, Goodman testi-
fied as follows (R.ec., pp. 21, 24, 25, 26, 27, 28): 
"Q. What time did the exercises take place, do you think? 
Witness : Do vou mean leave the church Y 
~fr. Smith: The burial. 
A. Little after 4 o'clock. 
Q. What ",.a~ the state of. the weather at that time-four 
o'clock? 4 
.A. That was the worst day I had seen the year 1926. It 
'vas raining so tremendous ha'rd that we c.ouldn 't hear a sound 
or anything at all, neither could I see anything hardly before 
me. 
Q. You say it was raining tremendously hard? 
A. Yes, sir. The car that I drove at that time had an 
aluminum ton to it. Tha.t made it much harder to hear. 
Q. R.ain falling· on it made it that much harder to hear? 
A. Yes, sir. 
Q. Did you stop before you got to the track? 
A. Yes, sir. I had to stop because it 'vas such a bad place 
down there. It was mud up to the hub. I had to go in first 
p,P~H to comP nn the hill. 
Q. What hill 
A. Up the grade to the track. 
Q. You mean at the bottom of the grade to the track there 
was mud? 
A. It ",.as a mud puddle down there, almost came up to 
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the hub of the wheel. I had to go in low gear coming up. I 
don't know whether I changed the gear or not. 
Q. You were in low gear wl1en you went up? 
A. Yes, sir. · 
Q. What speed \vere you making when you approached 
that crossing? 
A. I don't think I was making over five miles an hour to 
save my life. I know it is a very dangerous place. I was 
trying to see '\\Thether any train was coming or not. 
Q. You knew it \Vas a dangerous place? 
A. Yes, sir. 
Q. Were you on the lookout? 
A. Yes, sir. 
Q. Were you listening? 
A. Yes, sir. 
Q. l:ook1ngT 
· A; Yes. sir, with all the eyes I had. I looked with all the 
eyes I had. but I didn't see or hear a sound of anything but 
that rain falling on the top. 
Q .. Yon \vere coming this \Yay into the city; the train then · 
was coming from your right, was it? 
A. It was coming in this direction. (Indicating.) 
Q. On your right? 
A. Yes, sir. the train was coming on my right. 
Q1• Isham Harris was on your rig·ht? 
A. He was between me and the train. 
Q. Did you look up the track to see if there was anv train 
coming? . · 
A. As soon as I got to the track I looked to see could I hear 
anything coming. rl,he train must have been 100 feet f.rom me. 
When I seen it I "ras like I am sitting no,v, right straddling 
the track, right in the c.enter of the track. 
Q. Where were you when you first saw the train? 
A. Right on the center of the track; the car was. in the cen-
ter of the track; both wheels were straddling the track whe11 · 
I first saw the train. 
Q. You say you could see up the track about 100 feet 1 
A. Yes, sir. 
• * :!1: * * 
Q. Did you see any lights at the crossing? 
A. No, sir. 
Q. Or hear any be lis 1 
A .. I didn't see nothing- or hear anything. I looked with 
all the eyes ·I had. I didn't. see anything, neitl1er did I hear 
the whistle blow. 
Q~ How long have you been driving' 
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A.· Since 1917. 
Q. 1917? 
A. Yes, sir. 
Q. Last year, in F"ebruary, you had been driving nine years 
anyhow. What kind of car was the one you wer~ driving! 
A. Cadillac sedan. 
Q. You have said it was raining tremendously. What wa.'"' 
the temperature. 
A. It 'vas a,vful cold. That was the coldest rain we had 
ihat year, the worst day we had that year, anybody that can 
remember that day. 
Q. Were the windo·ws all closed to the car? 
A. Yes, sir. 
* Iii<' «< :lie II 
Q. What part of your car did it hit? 
A. It hit the rear bolt in the rear spring and also the top 
part. 
Q. Hit the rear what f 
A. Rear bolt in the spring and the top part. 
* :If' • • :11: 
Q. Can you form any idea of how fast that train was go-
ing~ 
A. Well, I figure it "\Vas coming looked to me about 30 or 
40 miles an hour, for the simple reason I was on the center 
of the track and I tried to get off and the train hit the rear 
nart of it. That is why I think it was coming tha.t fast. 
* >Jic• • ""' IJlo 
Q. Do you know anything about any lights there or signs 
there at that crossing~ Did you see them on this occasion? 
Did you see any lights or hear any bells ring at the cross-
ing-automatic bells~ 
A. No, sir. 
Q. Would you have heard them if they had sounded? 
A. If the whistle had blo·wn or lights burnt at all I was 
bound to see because I was looking 'vith all the eyes I had. 
Q. You were looking and listening 'vith all your eyes and 
ears? 
A. Yes, sir. If. the whistle blew I was l)ound to hear it. 
I don't see what kept me from hearing it if they blew like they 
usuallv blow. 
Q. Were you exercising all the care and precaution that you 
could exercise¥ 
A. Always do when I pass there. '' 
On cross-examination the witness testified that he was thor-
oughly familiar with the crossing and had used it for 
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several years, or as long as the cemetery had been there. He 
stated that he knew there was an automatic bell and flash-
ligllt at the crossing, but 'vhen asked concerning a previous 
admission at the coroner's inquest over the bqdy of the de-
ceased that he did not then kno'v of their presence, he stated 
(Rec., pp. 33-34) : 
"I have been going there so many times since that time I 
have looked at it more than before. At that time I hadn't 
paid any particular notice, but I noticed after the accident 
happened in going there and looking it over. 
Q. Since that time you found out there is one theret 
A. Sure, and because I took more notice than before.'' 
The witness further testified as follows (Rec., pp. 326-327) : 
"Q. Did you have any wind shield wiper on your car, have 
any wiper on itT 
A. It wasn't of any use. It wasn't so I could use it. 
Q. You didn't use. it? 
A. It wasn't so I could use it? 
Q. It was there~ 
A. Yes, sir, but it was broke so I couldn't use it. 
Q. How long had it been broken? 
A. Ever since I had it, because I never used it since I had it. 
·Q·. You didn't bother about that at all? 
A. No, sir. 
Q. :How long l1ad you had the car. 
A. About twelve months. 
Q. All that time you didn't pay any attention to that wiper? 
A. I didn't need it. 
Q. Didn't need it that afternoon, did you Y 
A. That is one afternoon I did need it though. 
Q. Have you g-ot any suit against the railroad company? 
A. I have, sir." 
This witness had brought suit against the defendant for 
$10,000.00 (Rec., p. 47). 
Isham Harris, who 'vas a nephew of the plaintiff's decedent, 
and as a benficiary of. the judgment complained of would re-
ceive the sum of $646.67, was, as already noted, seated beside 
Goodman on the right front seat. Being called to the wit-
ness stand by the defendant and interrogated as to the manner 
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in which the accident happened, he testified in part as follows 
(Rec., pp. 176-180): 
'' Q. Did you have any reason to suspect the approach of a 
train as you came away from the cemetecy? Was there any-
thing that brought to your attention the approach of the train 
that struck the car in 'vhich you were riding? 
A. I heard the train blow. 
Q. You l1eard the train blow? 
A. Yes, sir. 
Q. Where was the car when you first heard the train blow? 
A. It was down in the bottom after we left the cemetery 
gate. 
Q. Do you remeber how many times you heard it blowY 
A. Well, I heard it blow at one particular time, and, a£ter it 
got close, I heard it again. 
Q~. Did you hear it before it got close? 
A. I heard ·it once when we were in the bottom. 
Q. And you heard it again~ 
A. Yes, sir. 
Q. Do you kno'v how far you were from the track when 
vou first heard it Y 
.. A. The distance I don't know, but I should judge maybe a 
block and a half or two blocks, somewhere like that; I don't 
know. 
Q. Something like a block, or a block and a half, or two 
blocks? 
A. Yes, sir, I should judge something like that. 
Q. What did you do when you heard the whistle blow, if 
anything? 
A. I didn't do anything, but I said to the driver that I heard 
the train coming. 
Q. Where were you sitting in the car? 
A. I was sitting beside the driver. 
Q. On the front seatY 
A. Yes, sir. 
Q. Did he make any reply, or do anything? 
A. No, sir, he didn't make no reply. 
Q. Did the car stop~ 
A. No, sir. 
Q. Did he change speed? 
A. No, sir, I didn't see where he changed speed. 
Q. Did you do anything else after that? Was. that the only 
time you spoke to him? 
A. No, sir. Then I spoke again that I heard the train com-
ing. 
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Q. Did you speak loud or sof.tly Y 
A. After entering the track, then I told him 'Please stop 
the car'. 
Q. Had the car gotten on the track when you holloed to him 
to please. stop the carY 
A. N e, sir, it was not on the track, but it was going up the 
incline on the track. · · 
Q. Did he slow up or stop after you holloed to him the 
second or third time Y 
A. No, sir. He kept going. 
Mr. Smith: He didn't say anything about holloed. 
By Mr. Spicer: 
Q. Did you ·speak on each of those occasions in a tone 
loud enough to be heard by the driver 1 
A. Oh, yes, sir. 
Q. Was there any reason you know of why he couldn't have 
heard you? · 
A. No, sir. 
Q. Did you hear the occupants of the automobile give any 
warning about the approach of the train Y 
A. No, sir. 
·Q. Didn't say anything about it? 
A. No, sir, I didn't hear anyone. 
Q. Did you ·hear any other bell or signal of any kind be-
sides the train whistle Y 
A. Crossing bell. 
Q. Is there a crossing bell at that. crossing? 
A. Yes, sir. 
Q. You mean stationary, attached to something at the 
crossing? 
A. Yes, sir. 
Q. You heard that bell ring~ 
A. ·Yes, ~ir. 
Q. Did you hear that after the whistle blew? 
A. Yes, sir, af,ter I first heard the whistle. 
Q. Did you have any trouble hearing the whistle blowY 
A. No, sir, I didn't have any. 
Q. You could hear it plainly? · 
A. Yes, sir. 
Q. You knew it ·was an engine whistle? 
A. Yes, sir. 
Q. Was the ca.r turned over after it was struck by the train 1 
A .. No, sir, I don't think it was turned over. 
Q. What part of the car did it strike? 
A. It struck the rear spring." 
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On cross-examination the witness further testified (Rec., 
pp. 184-185, 186, 192): 
'' Q. When you heard the train blo'v the second time, it 
was too late then to stop the accident, wasn't it. The train 
was right on you when it. blew the second time, wasn't it~ 
A. No, sir, the third time. 
Q. What did you say T 
A. The third time, when I spoke-
Q. You say now you heard the train blow three times f 
A. I said I heard it blow the second time. 
Q. When it blew the second time it was right on you, wasn't 
it? 
A. No, sir. not right on us. 
Q. How soon after it ble'v before it hit you f 
A. After I told him to stop the car that is when he was 
going up the incline. 
Q. You were going up the incline; you were right at the 
track then, weren't you 1 
A. Yes, sir. 
Q. When you told him to stop you were right at the track'? 
A. Yes, sir. 
Q. If he had stopped when you told him the train would 
have hit you, you ·were right on the track then f' 
A. No, sir, going up to the track, right up the incline. 
Q. You told him the train was coming, please to stop, but 
he didn't stop and didn't check his speed a bit~ 
.A. No, sir. 
* * * * * 
Q. What speed was he going. Was he going fast or 
slow-this driver~ 
A. Going moderate speed. 
Q. Did you see any change in his speed at any time at all 
after you heard the 'vhistle or before jrou heard the whistle 
or after you spoke to him; was there any change in his speed 
a.t all? 
, 
A. Not that I noticed. 
Q. No ehange in speed at all? 
A. No, sir. 
* * * * * 
Q. Did you hear anybody say anything about hearing the 
bell ring; anybody in the ear except you say anything about 
the hell ringing or whistle blowingf 
A. No, sir." 
1 
The witness also testified that it 'vas raining, and admitted 
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that on account of this fact and the presence of bushes, he 
"didn't have a very good view from the side" but ''had a 
better view ahead". (Ree., pp. 181, 183.} He did not act-
ually see the train until the automobile was "about on the 
track"; that at that time "it wasn't very far''. (Rec., pp. 
184, 188.) 
Ella Archer, a first cousin of the plaintiff's decedent, who 
was seated on the middle seat in the car immediately behind 
Goodman, testified that it was raining "as hard as I ~ver saw 
it rain in my life''; that the 'vindows of the car were closed; 
that the car seemed to be proceed!ng rather slo,vly; that she 
did not know they were approaching a railroad track; that she 
heard no bells or whistles ; sa'v no lights and didn't know 
whether she saw anv train at ~all, either before or after the 
accident. (Rec., pp. ~40, 44. 45. 46, 47.) She further testified 
that she herself had brought suit against the defendant for 
$10,000.00 (Rec., p. 47.) 
Rose Perkins, a sister of the decedent, and a beneficiary 
under the judgment to the amount of $2,000.00, who was 
seated jmmediately behind Isham Harris, testified that she 
did not lrno'v they 'vere approaching a railroad track; that 
she didn't see the train, or any lights; that she "wasn't look-
jug", and didn't hear any bell or whistle; that "it 'vas rain-
ing very hard'' and the automobile 'vas g-oing slo,vly. (Rec., 
np. 50, 51, 52.) · She also testified that both she and her daugh-
ter Ruth Perkins were hurt in the accident. and each had 
brought suit against the defendant (Ree., pp. 53, 54, 55). 
Goodman, on being asked if he heard Isham Harris' warn-
ing of the approach of the train and his plea. to stop the auto-
mobile, with much emphasis denied having heard him ''open 
l1is mouth'' (Ree.. pp. 38, 325). Rose Perkins and Ella 
Archer also denied having heard these ·warnings and this plea 
( Rec., pp. 328, 332). 
Oscar Field, "rho was the driver of the automobile fol-
lowing Goodman's automobile, in the funeral procession, tes-
tified that his car, which was a closed car, 'vas about a square 
and a half behind Goodman when the accident occured. (Rec., 
p. 56.) He said he heard the whistle blow when the people 
were ~etting in his car preparatory to c.oming out of the ceme-
tery; that he didn't remember whether he heard it after that 
time (Rec., p. 66). He did not hear any bells or see any warn-
ing lights; nor did he see the train until it was close to Good-
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man's car, on account of. bushes obstructing the view of its 
approach around the curve (Rec., pp. 57, 58). He said the 
train "had pretty good speed on it", around 30 or 35 miles an 
hour he thought (Rec., p. 59). He stated tbat he blew his 
horn 'vhen Goodman '''vas on the track, almost crossing 
over • • • so he must notice around and pick up a little 
bit; but he never noticed around at all" (Rec., p. 329). 
Henrietta Connors, a second cousin of the decedent, was 
seated right behind Field (R-ec., p. 109). She said that after 
leaving the cemetery she heard the train whistle blow three 
times; that Field stopped after the whistle blew, and blew his 
automobile l1orn; but that the other car (Goodman's), which 
'vas "right in front" of them, and which "'vasn't running 
fast'', did not stop as far as she could see (Rec., pp. ·110-111). 
Elizabeth !farris, related to the decedent by marriage, who 
was also in the car driven by Field, testified in part as follows 
(Rec., pp. 124-125): 
'' Q. Do you remember whether or not you heard any train 
'vhistle coming from the cemetery? 
A. I heard the train whistle when I 'vas coming from the 
cemetery. 
Q. Do you remember whether you heard it more than once 
or not? 
A. I couldn't tell you 'vhether I heard it more than once 
or not. 
Q. Did you have any trouble hearing it; could you hear 
it plaint · 
A. I could hear it plain. 
Q. What did your car do after the whistle was blown? 
A. The boy that 'vas driving the car we were in blew his. 
l1orn to give the man in f.ront the signal to stop because the 
train was coming. 
Mr. Smith: Don't say 'vhy. You heard him blow his horn. 
Witness : He said that is why he did it. 
1\{r. Smith: Your chauffeur blew his horn 1 
Witness: We think that is as far as you can go. -····-··--·-
··/ 
By Mr. Spicer: 
Q. What did he do with his own car? 
A. Stopped. 
Q. Do you remember about how far from the track he 
stopped? 
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A. No, sir, I .do not. 
Q. Was the car y.ou were in going very fast! 
A. No, sir, wasn't going fast. 
Q. Do you know where the other car was when your driver 
blew the hornY 
A. He 'vas almost to the track, but I couldn't tell you ho,v. 
far it was up to the track. 
Q. He· wasn't on the track Y 
A. No, sir, he hadn't got to the track then. 
Major Brown, who was also in the car driven by Field, and 
was sitting beside him on the front seat, testified in part as 
follows (Ree., pp. 141-143) : 
'' Q. Did you hear any train 'vhistle while you were out 
there at the cemetery, or af.ter you left the cemetery? 
A. I heard it blow after I left the cemetery. 
Q. Where 'vas the car in which you 'vere riding when you 
heard the whistle blow ~ 
A. Well, it was just before you make that rise to go on 
· the railroad there. 
Q·. Was it in the bottom 1 
A. Back down in the bottom. 
Q. Could you hear it plainly¥ 
A. I heard it make a whoop; that is all. 
Q. You knew what it was when you heard it? 
A. Sure. 
Q. Didn't ha.Ye any trouble hearing it? 
A. Didn't have any trouble hearing that one. 
Q. Did the driver of your car do anything when the whistle 
blew? 
A. He blowed his horn. 
Q. Do you know why he blew his l1orn Y 
A. I heard hjm say that the train was coming. 
Q. Did he keep going or stop or 'vhat? 
A. He stopped. 
Q. Stopped before he got to the railroad track Y 
A. ~ure; some little distance; I don't know exactly how 
far; I couldn't tell you that. 
Q. Did you see the car when it was struck by the train? 
A. Yes, sir; I saw that. 
Q. Do you kno'v about ho'v far that car was in front of 
your car? 
A. I couldn't tell you really, but according to my judgment 
"it may be about 15 or 20 yards, something like that. Of course 
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I c.ouldn 't tell you exactly ho\v far, but just according to my 
judgment. 
Q. Had it gotten up to the track when you heard the whis-
tle blow? 
A. No, sir. 
Q. Was it in a position to have stopped at the time the 
whistle blewt . 
A. \tV ell, I couldn't tell you anything about that at all. I 
\vas not noticing it so close as all that to see whether it 1Vas 
in a position to stop or not. 
Q. Did you see \Vhether it stopped or not? 
A. I never seen it stop. Every time I seen it, it was going. 
Q. Kept going. 
A. When I seen it, it was going; I never seen it stop." 
Verlander, the train engineer, who 'vas seated on his seat 
box on the right side of the 'engine, testified that in approach~ 
ing the crossing, he ble'v at the 'vhistle-board the regular 
crossing whistle sig11al, two long'blasts and two shorts; that 
the fiJ:St indication he had of anything unusual was when the 
fireman slapped his leg and said ''I believe he is going to 
make it" (Rec., pp. 200, 213). He further testified as follows 
(Rec., pp. 201-202, 203, 205): 
'' Q. Were you looking forward~ 
A. Looking straig·ht ahead. 
Q. Could you see this automobile before it reached the 
track? · 
A. No, sir. 
Q. What kept you from seeing it' 
A. The curve in the track-the boiler. 
Q. \tV as the car on the same side of the track you were on 7 
A. No, sir, on the opposite side. 
Q. When did it come into your view~ 
A. When it came past in front of the engine. 
Q. About ho'v fast \Vas the engine runningv? 
A. I should judge about twenty miles an hour. 
Q. Is there a grade there approaching that crossing~ I 
mean in the track? 
A. It is down grade all the way from the top of the hill, 
for a hout three miles into Richmond. 
Q. Do you remember w·hether or not you were runni~g on 
steam? 
A. No, sir, I was drifting. 
Q. You mean you had cut off? 
A. I had shut off the engine. 
"l 
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Q. How does that speed compare with your usual speed on 
that part of the track? 
l\£r. Smith: I don't knovt that that has anything to do 
with it. 
The Court: You can ask how fast he usually ran and how 
fast he was running on this crossing. 
By Mr. Spicer: 
Q. You say you 'vere running about hventy miles an hourT 
A. Yes, sir. 
Q. About how fast do you usually run by this particular 
placeT 
A. That is generally about our usual speed. 
Q. About how far was your engine from the crossing at-
the time that the fireman slapped his leg, do you kno'v~ 
A. I couldn't say exactly, but somewhere about between 
two and four car lengths. 
Q. A car length being about what Y 
A. They average about 38 feet, some 36 and some 40. 
Q. Around 75 or 80 feet-from 75 to 80 feet? 
A. Well, maybe, it 'vas 100 feet. 
Q. But you don't think it was any more than two or three 
car lengths Y 
A. No, sir. 
* * * * * 
Q. After the fireman slapped his hand like that and aroused 
your attention, 'vas it possible, or would it have been possi-
ble for you to have stopped the train before reaching the 
crossing? 
A. No, sir. No, sir. 
Q. You said you applied the emergency brake? 
A. I put the· brake valve right around in emergency, yes, 
sir. 
* ... * * • 
Q. About where was the engine at the time you actually 
saw .the automobile? About 'vhere in respect to the crossing 
was the en~dne at the time you first caught sight of the auto-
mobile? 
A. When I first caught sight of it you might as well say I 
was almost on the crossing.'' 
This witness further testified that he had about eleven cars 
in the train, that it was a ''light train, and the engine was 
about h\renty car lengths from the crossing 'vhen the emer-
gency brake brought it to a stop. He also stated that in 
--~--~ 
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approaching the crossing both the engine bell and the station-
ary crossing bell 'vere ringing and the crossing lights flashed 
(Rec., pp. 203, 204, 205, 207.) He also admitted on cross-ex-
amination, that if running ten miles an hour he could have 
stopped in about half of the distance taken, and a.t four miles 
.an hour in 100 feet (Rec., p. 221) : 
ICennon, the fireman, testified that he was sitting on his seat 
box on the left side of the engine, with his hea.d just out-
side the cab, facing forward, and ringing the engine bell with . 
his hand. He further testified as follows (Rec:., pp. 225~. 
228): 
"Q. Just tell wha.t you saw and what happened when you 
approached the crossing~ 
A. Just as ·we came around the curve-I don't know how 
far it is from that curve to this road crossing, or just how 
ftar exactly it was 'vhen I first sighted the automobile ap-
proach-from the east side. 
Q'. Can you say approximately how far¥ . 
A. Well, I will say, when I first sighted the automobile, it 
\vas probably 200 feet, might have been 300-I will say 200 
feet when I first saw the automobile approaching from the 
east side. 
By Mr. Smith: . 
Q. The automohile was that far off~ 
A. No, sir. We were tha:t far from the eros sing; we were 
200 f.eet from the crossing. 
By Mr. Gordon: 
Q. Did you say 200 or 300? 
A. I said it might have been three but I will say two hun-
dred when I first saw the automobile approaching. 
By :Nir. Leake: 
Q. Where was the automobile? 
A. The automobile was approaching from the east. 
Q. Can you say how far it was from the track? 
A. I can't say that exactly but it looked to me: there when 
I first saw it that it must have been fifty feet from the road 
crossing. 
Q·. Was it moving~ 
A. Yes, sir, it was moving. 
Q. Was there any reason why the occupants of the auto-
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mobile couldn't see you-anything between you and the occu-
pants of the automobile? 
A. There \vas nothing between us and them. 
Q. Nothing to prevent them from seeing the engine Y 
A. There was nothing between the automobile and me. 
There was nothing to obstruct the view between the automo-
bile and engine where I was sitting. 
Q. What happened after that 7 
A. Well, of course, I saw the automobile. He was moving 
at just a moderate rate of speed, and \Ve so often see auto-
mobiles approaching that it never occurred to me but what 
he was going to stop until he ran up \vith his .front wheels 
on the crossing; and the first thing I thought about was 
·whether he could get across or not without our hitting him; 
and I holloed 'I believe he is going to make it' I I holloed to 
the engineer, and he applied the brakes, and by the time 
almost that I holloed of course the car went out of my sight, 
and I could feel the jar of the engine and I knew or believed 
that it had been struck. 
Q. About how far was the engine from the crossing when 
you realized that he was going to attempt to cross the track? 
A. Well, of course, this is only approximately. I \Vill say 
I don't suppose we were over forty or fifty feet when he 
was partly on the crossing. · 
Q. Was there anything in the conduct or movement of the 
automobile before to indicate to you that it was not going 
to stop? 
A. Nothing in the world. He was just moving right along 
at moderate speed. · 
Q. Was he going down hill or up hill? 
A. It is· slightly up grade there. 
Q. Was it going slow enough to stop if he had tried to stop ? 
A. I don't. think there is any doubt he equid have stopped 
i~ he had tried. I think he was going at moderate speed.''. 
As to \vhether the engineer heard him holloa, he testified 
as follows (Rec., p. 231): 
''A. He heard me because he began putting the brakes on. 
He threw the brake on around jm~t as soon as I holloed. 
, Q. Almost simultaneously, wasn't it Y · 
A. Almost. It \Vas the quickest thing that could be done. 
After realizing he was on the erossing we were too close to 
do any good anyway. 
Q. Do you think he conld have stopped any sooner than 
that? 
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A. No, sir, couldn't stop any sooner, I don't care what I 
said.'' · 
Baugh, the tra~n conductor, Duke, {the flagm~an, 1Lamh, 
brakeman, and Mahanes, brakeman, constituting the balance 
of the train crew. ·were all in the caboose car at the rear of 
the train when the accident occurred. They of course did not 
see the accident but testified that they heard the crossing 
whistle signal blow11 and were conscious of the emergency 
brake being applied (R.ec., pp. 255, 264, 267, 268, 270, 274). 
Larsen, road foreman of engines, testified that the bell on 
the locomotive involved in the accident had a weight of 
around ninety pounds (Rec., p. 276). 
Witnesses Wright and Roudolph, who were riding in an 
automobile located several blocks from the crossing, in an 
northerly direction, testified to hearing a locomotive whistle 
blow twice while they were approaching the crossing (Rec., 
pp. 152-167). rrhese witnesses subsequently heard the noise 
caused by the accident and came to the ·scene (Ree., pp. 154, 
168). 
As appears from a photograph introduced in evidence (Ex-
hibit Dementi .:/±2) and the testimony of sig·nal maintainer 
Hughes. that the stationary crossing .. signal- apparatus con-
sists of a post with an arm, at a height of. twelve to eighteen 
feet, extencHng over :M:agnolia Street, with six red lights visi-
ble in approaching the crossing from both sides of the track. 
On another side of the post is a bell. 'Vhen a train strikes 
the circuit. at approximately 3,400 feet west of the crossing 
the lights flash on and the bell rings continuously until the 
train reaches the crossing. There is also a crossing· danger 
sig11. directing persons not to cross while the bell is ringing 
and lights are burning. Hughes stated that he had been look-
ing after this apparatus for hvo years, inspecting it at least 
once a "~eek, and that it had never been out of order during 
~·hat period. It was in good order both on January 3oth, his 
Jn~t inspection before the accident, and on the morning after 
the acc.~dent (Rec. .• pp. 277, 278, 279, 280, 282). 
The plaintiff's 'vitness, Henry, Superintendent of the ceme-
tery, testified to have noticed more than once 'vhen the sig-
llfi l a11paratus clidn 't work, that the lights when 'vorking are 
dim, that the sound of the bell is so faint it. coulcln 't be heard 
"nn on the hill in the cemetery", although it could be heard 
"close to the gate". (Rec., p. 79.) Plaintiff's witness Mitch-
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el~, while admitting that l1e had known the signal apparatus 
to fail to 'vork, that was "very seldom", and "the greatest 
objection we had f.or them was that they 'vorked too much'', 
because of the length of the circuit (Rec., p. 99). 
The defendant's witness Staples, w·ho came to the scene of 
the accident about two hours afterwards and remained there 
while a train passed in each direction, testified that the appa-
ratus worked on both of those occasions (Rec., pp. 284-285). 
Some witnesses testified to the existence at the time of the 
accident, of a heavy growth of hushes or shrubbery, on the 
rig·ht-hand side of ~Iagnolia Street in approaching the cross~ 
ing- from the direction of the cemetery. This eondition it was 
claimed interfered with or obstructed the view of a person in 
a vehicle proceeding in that direction. While one witness. said 
that the growth extended "close up to the railroad", none of 
them purported to say that it existed within the right of way 
lines of the defendant company (Rer., pp. 24, 57, 76, 77). 
The testimony of Police Sergeant J. H. Harris, Nichols, 
the seP.tion foreman in charge of this portion of the right of 
way, and Staples, the foreman having charge of the section 
immediately east of the crossing, was in direct conflict with 
this evidence (Rec., pp. 249-251, 285, 286, 290, 292). In ad-
dition, several photographs, taken nine days after the acci-
dent, fully substantiated the latter witnesses on this ques-
tion, and further showed that both the road in 1'Iagnolia 
Street and the railroad track were at a considerable elevation 
'v!th respect to the area included within the angle of their 
intersection (Rec., pp. 299, 302-305, 307-309). 
One view, taken from the center of the road, and 20.2 feet 
south of the east rail of the track, shows that a locomotive 
·could be seen 693 feet from the crossing (Exhibit Dementi 
#1). Another, taken 10 feet from the same rail and in the 
same direction, sho"rs that a man could be seen on the track 
561' feet from the crossing (Exhibit Dementi #2). Another, 
taken 1 08 feet from the sam:e rail and in the same direction, 
shows that a man could be seen on the track 148 feet from 
the crossin~ (Exhibit Dementi #4). Another, taken from 
a point on the track 165 feet from the crossing in the direction 
from whieh the train approached, shows an automobile in 
sig-ht 50 feet from the crossing (Exhibit Dementi #6). 
The testimony of the witness D. J. Brown, who made the 
blue print already referred to, showed that by actual meas-
urement both the bluff or bank shown on photographs, as 
well as the nearest trees projecting over the right of way line 
on the cemetery side of the track, are more than 100 feet 
away from the crossing (Rec.., p. 318). This witness also tes-
() 
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tified that the road in Magnolia Street, where it crosses the 
railroad, has a. width of twenty-five feet, and the defendant's 
right of 'vay is eighty feet 'vide . (Rec., p. 315). 
There was testimony showing that Magnolia Street .serves 
·as a connecting link between the Highland Park section of 
the City and the Fairmount and Church Hill sections, and is 
used by all funeral processions going to Woodland Cemetery 
as well as by the g·eneral public, there being ''quite a hit of 
travel" over it (Rec., pp. 95, 96, 246, 247). 
PLEADINGS AND TRIAL PROCEEDINGS. 
The plaintiff's declaration as amended claimed damages in 
the sum of $10,000.00 and contained four charges of negli-
gence, viz. (1) Failure to give a proper wa.rning of the ap-
proach of the train: (2) Operation of the train at a rate of 
speed in excess of four miles a.n hour in violation of an or-
dinance of the City of Richmond; (3) Failure to equip t.he 
locomotive with a bell of at least thirty pounds weight, and to 
ring the bell continuously in approaching and passing over 
the crossing, are required by an ordinance of the City of Rich-
mond, and ( 4) Failure to keep the right of 'vay for one hun-
dred feet on each side of the crossing cleared of trees and 
brush 'vhich obstructed the view of the driver of the automo· 
bile. as required bv state Ja,v. 
The def.endant pleaded the general issue and also filed a 
notice of intention to rely upon the contributory negligence of 
the decedent. with particulars thereof. 
At the trial, the plaintiff offered in evidence the ordinance 
referred to in the declaration, which is Chapter 39, Sec. 1, 
R.ichmond City Code 1910 (Rec., pp. 101-106). This ordinance, 
it was contended, limited the lawful speed of the defendant's 
train when passing the Magnolia Crossing to four miles an 
hour, and also required the engine bell to be rung when the 
engine was about to pa~s and while it was passing this cross-
~ . -
lllg'. 
The defendant objected to the introduction o£ this ordi-
nance upon grounds specifically stated (Defendant's Bill of 
Exceptions No. 3 Rec., pp. 344-346), but the objections were 
overruled and the ordinance was admitted in evidence and 
read before tl1e jury. 
The defendant offered in e\ridence a. portion of an ordinance 
of the City of Richmond, adopted August 13, 1920, creating 
for vehicle traffic three geographical speed zones, 'vith speed 
limits of ten, fifteen and twenty miles an hour, respectively, 
Magnolia crossing being within the twenty mile speed zone. 
r 
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(Rec., pp. 322-323.) This was admitted 'vithout 'objection. 
The plaintiff also relied upon Section 3986-A of the Code 
of Virginia in support of its charge of a failur~ to keep the 
right of way for one hundred fe.et on each side of the crossing 
<~leared of trees and hrush which obstructed the vie'v of the 
driver of the automobile (Rec., p. 102). 
At the conclusion of the evidence the plaintiff asked for 
five instructions. The defendant objected to the giving of any 
instructions authorizing a recovery hy the plaintiff upon 
~rounds stated. and furtl1er made specifir. objections to four 
of the instructions aslwd f.or by the pla:intiff, but the Court 
overruled all of these objections, to which action the defend-
ant excepted (Defendant's Bili of Exceptions No. 2, Rec., 
pp. 334-339), and gave all five instn1ctions as offered. 
Subject to the objections noted, the defendant asked for 
eleven instructions. The Court gave three of these instruc-
tions as offered, but refused to give the remaining eight, to 
·which action the defendant excepted. The Court of its own 
motion then amended one of the refused instnwtions and 
gave it as amended, to which action the defendant. exc.epted 
(Defendant's Bill of Exceptions No. 2, Rec., pp. 339-343). 
· The jury retun1ed a verdict for the plaintiff whic.h is set 
out in the orders of the Court (Rec., p. 12). A motion was 
made by the defendant to set aside the verdict of the jury and 
enter up judgment for the defendant or award it a ne'v trial,. 
upon grounds stated, but the Court overruled this motion 
and entered up judgment in accorda11ce 'vith the verdict (De-
fendant's Bill of Exceptions No.1, Rec., p. 333). 
ASSIGN11ENT OF ERRORS:. 
It is respectfully submitted that in the record, proceedings 
and final judgment of the Law & Equity Court of the City of 
Richmond, there 'vere and are manifest errors, said errors be-
ing more partic.ularly set forth as follows: 
1. The Court .erred in admitting in evidence, over the de-
fendant's objection, and refusing to exclude the ordinance of 
the Citv of Richmond, designated as Chapter 39, Sec. 1, Rich-
mond City Code 1910 (Defendant's Bill of Exceptions No. 3,. 
Rec., pp. 344-346). 
2. The Court erred in overruling· the motion of the defend-
ant that no instructions sl1onld be given 'vhich authorized a 
recoverv by the plaintiff (Defendant's Bill of Exceptions 
·No. 2, Rec., pp. 336-339). 
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3. The Court erred in granting over the defendant's ob-
jections Instructions A, B, C and F. or any one of the said 
instructions, offered by the plaintiff (Defendant's Bill of Ex-
ceptions No. 2, Rec., pp. 334-339). 
4. The Court err.ed in refusing to g~1t Instructions 2, 4, 
5, 6, 7, 8, 9, 10 and 11, and each and every one of said .In-
struetions, as offered by the defendant, and in amending of its 
own motion Instruction 2 and giving said instruction as 
amended (Defendant's Bill of Exceptions No. 2, Rec., pp. 33~-
343). 
5. The Court erred in overruling the motion of the de-
fendant to set aside the verdict of the jury and to enter up 
judgment for the defendant, or to a·ward it a. ue'v trial (De-
fendant's Bill of Except~ons No. 1·, Rec., p. 333). 
QUESTIONS INVOLVED. 
For convenience and to save repetition, the question raised 
by the assigi1ment of errors 'vill be discussed under the fol-
lowing headings : 
I. ORDINANCE SPEED LII\1ITATION OF FOUR 
lVfii"ES AN HOUR. DOES NOT APPL·Y TO A TRAIN 
WHICH l\1:0VES ACROSS A STREET AS DI8TIN-
GlTISHED F'ROJ\11 ALONG A STREET. 
II. ORDINANCE SPEED LIMITATION OF FOUR 
J\IIILES A.N HOUR UNR.EASONABLE, UNENFORCE-
ABLE A_ND VOID AS .APPLIED TO THE FACTS OF 
INSTANT CASE. 
III. ORDINANCE PROVISIONS REGAR.DING RING-
ING OF ENGINE BELL DO NOT APPL:Y TO ENGINE 
PASSING OVER A SINGLE STREET AS DISTIN-
GlJISHED FR01\ti PASSING CROSSING OF TWO 
STREETS. 
IV. INTER.VENING RESPONSIBLE ACT OF THE 
DR.IVER. OF THE AUrr01\1:0BILE vVAS THE SOLE 
PRO~Il\tiATE CAUSE OF THE ACCIDENT. 
-v. DEFENSE OF CONTRIBUTORY NEGLIGENCE 
WAS NOT PROPERLY PRESENTED TO THE JURY 
BY INSTRUCTIONS. 
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ARGU1\1:ENT. 
The Ordinance-Prel~minary Statement. 
The ordinance already referred to as being offered by the 
plaintiff in support of two charges of negligence, and ad-
mitted in evidence over the objections of the defendant, is as 
follows: 
Chapter 39, Sec. 1, Richmond City Code 1910: 
''If any engine or other vehicle he dra,vn or propelled ~t11on 
1a .rati.lroad or rail-track in a street at a. grea:te}r rate than 
four miles an hour, the person who does it or causes it to be 
done, or assists in doing it, or causing it to be done, shall pay 
a fine of ten dollars. Every locomotive engine put or placed 
1tpon a railroad or rail-track in the city shall have attached 
thereto a bell of thirty pounds 'veight at least, and such bell 
shall be rung ·whenever the said engine ·is abmtt to pass the 
crossing of any two streets, and shall continue ringing until 
such engine shall have passed such crossin.rJ; and if any en-
gine shall pa.c;s across a.ny stree4: in this city, without first 
ringing and continuing to ring said bell, in 1nam.ner afore-
said. the owner of the said engine, as 'veil as the person then 
having the control, conduct, and management thereof, shall 
each he fined not less than five nor more than twenty dollars; 
and if any person shall blo,v, sound or use, or cause to be 
blown, sounded or used, by means of, or with steam, any 
whiRtle or other thing, 'ltpon any p·ublic street or alley, he 
shall be fined not less than five nor more than twenty dollars; 
and if any railroad company, or their agents or employees 
shall run more tl1an one train at the same time across the 
place where fhe·ir tracks intersect the streets of this city, 
without providing a 'vatcllmen to 'flag' each train, said rail-
road company, as well as tJ1e person or persons in charge of 
sucl1 trains, or directing their movements, shall be fined not 
less than five nor more than twenty dollars.'' (Italics ours.) 
This is the identical ordinance whose construction and ap-
plication is involved in the cases of Seaboard Air LineR. Co. 
v. Terrell, Seaboard Air Lime R. Co. v. T~{;'ine, and Seaboard 
Ai1· L-i·ne R. ('fo. v. H,uiinrJ, recently argued before this Court. 
The ordinance, it will be seeJi, is a single comprehensive 
paragraph, of t'vo sentences, purporting to cover several fea-
tures ·of railroad operation, namely: 
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1. It regulates the speed of a train moving upon a track 
in a street ; , 
2. It requires a locomotive to be equipped "rith a bell of a 
specified minimum weight, "rhich is to be rung- when the loco-
motive is about to pass and is passing the crossing of any two 
streets; 
3. It prohibits the blo,ving of ·a whistle upon any public. 
street or alley; 
4. It requires a railroad company running more than one 
train at the same time, across the place where its tracks inter-
sect the streets of the city, to provide a watchman to flag 
each train. 
The two portions of the ordinance herein relied upon by 
the plaintiff as furnishing separate grouds of recovery are, 
(1) The provision imposing a fine for running an engine or 
other vehicle "upon a railroad or rail track in a street" at a 
speed greater than four miles an hour, and (2} The provision 
imposing a fine for permitting an engine to "pass across any 
street'' witl1out first ringing and continuing to ring the en-
gine bell. 
I. 
OR.DINANCE SPEED LI1\fiTATION OF FO'GR MILES 
AN HOUR, DOES NOT APPLY TO .A TRAIN WffiCH 
~MOVES ACROSS A STREET AS DISTINGUISHED 
FROM ALONG A STREET. 
Taking up the first provision, it is apparent at the outset 
that the proposition "in" which occurs therein, when stand-
in.g· alone i~ susceptible of many varying interpretations, but 
so far as a particular phrase or sentence is concerned its ex-
ad meaning can only be determined. hy the context . 
. A. careful reading of this entire ordinance, it is submitted, 
plainly shows that the speed limitation of four miles an hour 
for an "engine or other vehicle $ * drawn or propelled 
upon a railroad or rail track in a street'', refers to a 'train 
proceeding len.,qtlzwise with and along a. street, as distin-
guished from a train going across or merely intersectin.Q a 
street. ·The trial court, in allo"ring this portion of the ordi-
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ter meaning, gave the language a forced, unnatural and illo-
gical construction. 
To say that a train moves on a track in, a street is cer-
tainly not equivalent to saying that it moves on a track across 
.a street It is the very opposite. One expression signifies a 
lengthwise, end to end, longitudinal movement, while the 
other means a movement from one side to the other. 
A street has of course both length and 'vidth, and the drafts-
man of the ordinance, all through the enactment, kept clear 
the distinction between a lengthwise or longitudinal move-
ment and a movement from one side to another. In every in-
stance where the latter character of movement is. referred to, 
appropriate words such as "r.rossing", "across", or ''inter-
sect" are used in contrast to the preposition "in". 
It can he readily seen that the dangers incident to travct, 
where a. train proceeds along and follows the course of a 
street w·ith other vehicles, are much greater than 'vhere the 
two kinds of traffic go in different directions. In the one in-
stance an automobilist, for instance, is subjected, for a dis-
tance of a city block or more, to the risk of bejng struck by a 
train overtaking him. as well as by one coming in front of him 
from the opposite direction. Obviously, he cannot keep a 
constant lookout in hoth of these directions. Whereas in the 
other case it is only necessary for the automobilisit to take 
precautions in passing over a narrow strip of the street repre-
senting the width of the track. Hence there is much stronger 
justification for such a speed limitation in the one situation 
than in the other. 
A meaning of'' lengthwise v and'' along'' the street not only 
is presupposed by the succeeding sentence in the ordinance, 
but is the only meaning which can be harmonious ·with iL 
In taking up the subject of the engine bell, the ordinance 
provides that the bell is to be rung when the engine is "about 
to pass the crossing of any t~vo streets',. and provides for a 
fine "if. any engine shall pass across any street in this city 
without first ringing and continuing to ring said bell in m.wz-
ner aforesaid". It is .apparent that the use of ''any two 
streets" and ''any street", respectively, in these two clauses, 
would place them in irreconcilable conflict with each 
other, except for the draftsman's previously expressed con-
cept of a train which was already proceeding along one street; 
whicl1 street at intervals "ras intersected by other streets. 
To give any other meaning to the speed limitation would 
·make the penal provision for failure to obey the bell ringing 
requirement, of much broader scope than the regulatory pro-
vision itself, a result certainly not to be inferred or ex-
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pec.ted. Applied to the circumstances of the instant situation, 
if in a criminal proceeding based upon an alleged violation 
of the ordinance, it be found that the bell was not rung in ap-
proaching and crossing l\iagnolia Street, both the defendant 
herein and the opera tor of the engine could then be fined 
althoug·h the regulatory portion of the ordinance only required 
the bell to be rung when an engine passes the '' cross1ng of 
* * * two streets''. 
Furthermore, in the la~t clanse of the ordinance, the ex-
pression '' acro~s tl1e places 'vhere their tracks intersect the 
streets", occurs for tl1e fir~t t.im.e. Yet the trial court in 
the instant case applied ·this exact meaning to the previous 
phrase "railroad or rail track in a street". Obviously if the 
draftsman had intended to have the speed limitation include 
a situation of this eharcter, he w·oulcl have used suitable lan-
guage for that purpose, such language being utilized by him 
in the subsequent provision.· It cannot be assumed that in 
t'vo successive ·sentences, such varying lang11age would be 
employed for the expression of the same thought., but, on the 
contrary, the only reasonable conclusion is that hvo entirely 
different physical situations were in contemplation. 
At the time of the passage of the ordinance, which was the 
year 1899, and up to a comparatively recent period, the R. 
F. & P. R-ailroad's main line track ran through the very 
center of the City. Its trains ran along both Broad Street 
and Belvidere Street for several squares, and it is a fair as-
sumption that it was the hazard incident to this unusually dan-
gerous situation against w·hich the lawmakers directed the 
speed limitation. 
In Virginia statutory parlance, whenever the statute re-
lates to a railroad orossin_q a road or street, distinguished 
from a longitudinal occupation, the statute invariably uses 
·the words "crossing'' or "a·cross ". See the following sec-
tions of the Code of 1'924, Sec. 4734-' 'across'' ;-Sec. 3960-a-
, 'crosses'', '' Qrossing''; Sec.. t3985-' 'crossed' '--l 'railroap 
crossing"; 3985-a-no other sign permitted except "railroad 
crossing''; See. 3972-' 'crossings'', '' ac.ross''; See. 3973-
"crossings"; Sec. 3974--"c.rossings"; See. 3974-a-" across'', 
''crossings''; See. 3884-' 'cross''., ''crossing'', ''crossings''; 
Sec. 3999-" cross"; See. 3986-a-" crossings'); Sec. 3937-
"crossing"; Sec. 3958-3960-" crosses", "crossing"; Sec. 
3998-' 'crossed' ', '' crossing''. 
In iJ.finnea.polis ct 81.. Pa·nl Suburba11, R. Co. v. Mamito'IM 
Fo1·est Sy·nrlicate.101 :M:inn. 132; 112 N. W. 13, it was held that 
Sec. 2841 of the R.evised Laws of ~Iinnesota, whieh prohibited 
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a railroad corporation from constructing, maintaining or op-
erating a railw·ay in or upon any street of a city or village 
without first obtaining and paying for a franchise, did not 
require a franchise to be secured ·where the raihvay merely 
crossed a. street. 
It was there said: 
''Respondents further claim that it docs not appear from 
the petition that the village authorities of Tonka Bay have 
conferred on appellant the right to oceupy the streets and 
alleys in the village, as provided by section 2481. While 
it may appear from the petition tl1at the proposed right of 
way will cross some of the streets, we are unable to discover 
that it is the purpose of appellant to occupy any of the streets, 
alleys, or public grounds ·within the village for the purpose 
of operatiJ?.g its railroad thereon. Section 281,1 applies only 
where it is the intentio1l to 1nake 'Use of the street or publ,ic 
,Qro1J.nd for the p'lt1.1JOse of operaNn.a such ra:il'W~Y thereon,; 
tha.f is 'u.pon o1· alon~q the st1·eet. Bu.t 1..vhen it is the purpose 
+.o 'tne-relJt cross .a sf•rpef, a7ley, or pu.blic _qro:u.nd as am inci-
iJenf in the construction of a, railroad tlzrou,qh the country, 
then under the provisions of section 1916, the right of way 
may he eondemned, unless the company and public authori-
ties otherwise agree as to the manner and terms of crossing. 
(Italics ours.) 
* * * * * 
"Sucl1 is not our view of the statute, and sinee it does not 
appear from the petition that appellant proposes to occupy 
any of the streets, alley·s, or public. grounds of the village 
of Tonka Bay for the purpose of operating its railway 
thereon, it, does not become necessary to obtain a franchise or 
rig·ht for that purpose from the villag-e authorities; and it is 
unnecessary to discuss whether sueh franchjse must be ob-
tained as a prerequisite to maintaining the condemnation 
nroceediugs wHh respect to private property within the vil-
lage limits.'' · 
In tl1e subsequent ease of Iuterna.fional Falls v. Minnesota, 
D. c/; W. R. Co., £17 Minn. 14; 134 N. 1V. 302, 'vhich was an 
appea 1 from an order of a lower court, denying a motion for 
an injunction restraining a raihvay company from building 
its tracks across any of. the streets of the City of Inter-
national Falls, the holding in the above case was reaffirmed. 
The opinion rendered states: 
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''The inquiry then is: Has the legislature provided that the. 
consent of a city or village is necessary before its streets 
may be crossed by railorad tracks: 
Section 2841. R. L. 1905, provides that no railway corpo-
ration 'shall construct, maintain or operate a railway of any 
kind *' * ~ in or upon any street, alley or pu,blic grownd 
of a city or village, ·without first olltaining from, and com-
pensating said city or villag-e for a f.ranchise conferring such 
rigl1t'. It 'vas decided in llfinneapolis rt St. Paul Suburban 
Ry. Co. v. 1J1a.ni~~ott Forest Syndicate, 101 1\finn. 132; 112 N. 
W. 13, that to cross a street is not to construct a. railroad in 
or upon such street, that the ·words 'in or upon' refer to a 
longitudinal occupation, and that it was not necessary under 
this section to obtain from a city or village a franchise con-
ferring the right to cross a street.'' (Italics ours.) 
In the case of Sta.te of Rhode I.~ eland v. Newport Street 
R. Co., 16 R. I. 533; 18 Atl. 161\ it appeared that a charter of 
a. street railroad company authorized it to lay tracks "upon" 
and ''over'' such streets as the municipal authorities might 
desi~a te, except ''in'' certain specified streets in which 
trac.ks 'vere 11ot to be laid. It was held that these provisions 
did not prohibit the company from laying its tracks "across" 
these excluded streets. 
The Court said : 
''The question is. "rhether the company has po·wer under 
tl1e language quoted, the required conditions being complied 
with, to construct their raihvay ac.ross Bellevue Avenue. 
It will he ohserved that the prepositions used in the lan-
guage quoted to describe where· the railway or railways may 
lw constructed are, 'upon' and 'over', and that the prepo-
sition usefl for the excepted streets is 'in', the preposition 
'across' heing- nowhere employed. This is significan.f; for to 
.sr.''' o.f n rail,way that it i.s b·uilt 1t.pon., over, or in a stree·t,. 
?.oh:ch U 1nerely crosses when. following the eo?trse of another 
street, is not acco1·ding to co'ln.'mon usa,qe.'' (Italics ours.) 
8. A. L. R. Co. v. Hm.ith (Fla.), 43 Son. 235, was an action 
for injuries suffered hy a pedestrian "rho was struck by a loco-
motive c.rossing a street in Lake City. The defendant of-
fered in evidence an ordinanc·e allo·wing trains and engines a 
speed of 8 miles an hour 'vithin one section of the city, and 
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15 miles an hour within another section, but this ordinance 
was stricken from the evidence by the trial court, as being in 
conflict with with a state statute prescribing a limitation of 
4 miles an hour for trains going ''through'' a street. In re-
versing the ~ction of the trial court, the appellate court said: 
· "The only statute whic.h seems to hear upon the question 
"rhich we have found is section 2264, Rev. St. 1892. That sec-
tion is' as follows : 'Every railroad company whenever its 
track crosses a highw·ay shall put up large sign boards at or 
near sa.;d crossing with the follo,ving inscription in large let-
ters on both sides of the boards, "Look out for the cars"· In 
all incorporated cities the said company shall cause the ·bell 
on the engine to be rung before crossing any of the streets 
of a city, and their trains shall not go faste-r through any of 
the traveled streets of a cilfy than at the rate of fottr 'miles 
.pe-r hottr.'' 
The Court, in holding that the prohibition of the statute 
against operating trains through the ·streets of the city in ex-
cess of four ( 4) miles per hour, had no application to said 
crossings, stated on page 238 as follows: 
"It is plain that the first sentence of this section does not 
apply to the streets of a city, f.or the subsequent sentence 
pr.ovides the precaution to be used before crossing them, viz., 
that the engine bell he run~. This last sentence in jts last 
clause then provides a speed limit of four miles through the 
traveled streets of a c!ty. This cl01use does n01t seen~ to be 
intended to fix a speed ii·mit where a t'raek sim.ply crosses a 
street, and is 1w;t loca-ted upan a street. To give it such a 
construction might, in some instances, make the law unreason-
able. We think it was intended to fix the speed limit where a 
railroad track is located upon a traveled street, where the 
danger of injury to persons is greatest and where the greatest 
precautions are necessary.'' 
In Chicago & Western Indiana R. ·Co. et al., 100 Til. 110, the 
City Act was shown to provide that "the city council shall 
have no power to grant the nRe of or the right to lay down any 
railroad tracks in any street except upon petition of. the own-
ers of the land representing- m.ore than one-half of the front-
age of the ~treet or so much thereof as is sought to he used 
for railroad pnrnoses". It ·was held that this provision only 
_applied to cases where the railroad was to be given the privi-
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lege of running along a street and not where it was merely 
to cross a street. 
The opinion of the Court states : 
''The 'vords 'in any street' in the ~ity charter, plainly mean 
the same as the 'upon' any street, in the Railroad act. In 
the Railroad act it was thought necessary, in order to include 
the crossing of a street, to add the word 'across' to the word 
'upon'. The word 'across' is not found in the phrase in ques-
tion in the City act, in addition to tl1e w·ord 'in', and this is 
beca.u,se that clause has no reasonable application to the ·mere 
crossing of a street. Obviously, this .clause has reference only 
to cases where the city may propose to grant the privilege to 
a railroad company to run along a .street for a ,q-iven, distance. 
'Jlhis clause has really no anplication to a case such as is pre-
sented in this record.'' (Italics ours.) 
Any attempt, as regards the ordinance under investiga-
tion, to make "railroad or rail track in a street'' synony-
mous with "railroad or rail track on. a streeJt", in the sense 
of ''over'' or ''on the surface of'' a street would seem to be 
distinctly contrary to the draftsman's intentions. For in 
the same sentence and immediately before ''railroad or rail 
track'', he employes "upon", and it 'vould be only natural 
for him to repeat tho same word were the same meaning to 
be expressed. 
In addition, a construction which gave an interchangeable 
m.eaning to "in" and "upon" as here used, would make the 
limitation of four miles an hour equally applicable to an 
automobile for instance, which 'vent across and over the rails 
of the track, as did the automobile in the case at bar, since 
the ordinance prescribes this limitation; for "any. engine 
or other vehicle. * * * dra"rn or propelled upon a rail-
road or rail track". From other portions of the ordinance it 
is evident that this was not intended. 
While the ordinance contains some provisions which are 
merely regulatory, and some which are of penal nature, the 
specific. clauses relied upon by the plaintiff here, are of the 
latter character, being pro·visions imposing fines for failure 
to obey the orclinanee. It is of course 'veil settled that penal 
Jaws are strictly construed, are not to be extended by impli-
cation, but must be confined to cases clearly falling within 
their terms. 
Gates & Son Co. v. Riclz'mond, 103 Va. 702. 
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It is self-evident that if, as contended herein, the speed limi-
tation of four miles an hour was not applicable to the c.ross-
i.ng involved in the instant case, the admission in evidence of 
this portion of the ordinance was highly prejudicial to the de-
fendant. The train was admittedly proceeding at a speed of 
twenty miles an hour, while some of the plaintiff's witnesses 
testified to a. greater speed, and we confidently assert that 
the only grounds of recovery actually relied upon by the plain-
tiff a.t. the c.onclusion of the evidence, were the violation of the 
speed limitation, and the alleged violation of engine bell ring-
ing provisions whic.h will be hereafter discussed. 
Instruc.tions B and G -given by the Court 'vere as follows 
(Rec., pp. 334-335) : 
INSTR.UCTION. B. 
"~he Court instructs the jury that the ordinance of the City 
of Ric.hmond introduced in evidence and in force at the time 
of the ac.cident required tl1e defendant: 
1. To limit the rate of speed of its train to four miles au 
hour ·when passing the crossing in question. 
2. To ring the engine bell when the engine was about to 
pass the crossing and while it was passing over the crossing; 
and a failure to perform either of these duties constitutes neg-
ligence. 
And if vou believe from the evidence that the defendant 
failed to perform its duty or duties in any or either of these 
respects and that the collision would not have occurred but 
for such failure, and that by reason of the collision the plain-
tiff's intestate, while in the exercise of reasonable care on her 
part, was killed, then the jury must find for the plaintiff.',. 
INSTRUCTION C. 
''The Court instructs the jury that if they believe from the 
evidence that the defendant failed to obey any or either of 
the requirements of the ordinance of the City of Richmond 
which has been introduced in evidence, and/or failed to obey 
the statute of Virginia which required the defendant to clear 
from its right of \Va.y the trees and brush from one hundred 
feet on each side of the crossing in question, and tha.t the 
collision would not have occurred but for such f.a.ilure on the 
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part of the defendant, and that by reason of the collision the 
plaintiff's intestate, while in the exercise of reasonable care 
on he1· part, 'vas killed, then the jury must find for the plain-
tiff.'' 
These instructions, it will be seen, told the jury there was 
-an absolute duty upon the engineer on the train to observe 
a speed limitation of four miles an hour, and directed aver-
dict for the plaintiff upon a failure so to do. The giving of 
these instructions constitutes reversible- error beyond any 
question. 
Excluding; from the evidence the ordinance speed limita-
tion, it is plain that neither the admitted or charged speed of 
tl1e train constitucd neg·ligence on the part of the defendant. 
N. & W. R. Co. v. Wilkes' A(l1n'r, l::l7 Va. 302; 
N. Y. P. ~ N. R. Co. v. Kellam's Adn~''r, 83 Va. 851. 
But even if it be conceded for the purposes of argument 
that the speed of the train was evidence from which the jrury 
under the physical conditions 1n-i_qht have in.fen·ed ne,qli-
.nmtce, the Court of course 'vould not be justified in telling the 
jury, as it did, that it ''ras ne,qligence as a mJatter of la;w. 
It is fair to state at thi.s point, that the ordinance speed 
limitation nuder discusison, w·as admitted in evidence by the 
Hustin~s Court, Part II, of the City of Richmond, in the 
case of A. C. L. R. Co. v. Tyler, 124 Va. 484, in 'vhich the 
judgment rendered for the plaintiff by the trial court was 
affirmed by this Court. 
An ac.tion was there brought for injuries sustained by an 
oceupant of a buggy, which was struck by a train at a point 
·where tl1c defendant's tracks extended diagonal1y over Hull 
Street. An examination of the record and briefs in the case 
very plainly shows that the main questions raised and argued 
concerned the failure of the defendant, either to give any 
·warnhur sig11al of the approach of the train, or to operate in a 
timely manner the protective gates which had been installed, 
resulting in the buggy being caught between the g·ates. There 
\Yas murl1 e-vidence tending to support these charg-es of negli-
g-ence, and while an instruction was given, predicated upon 
the speed limitation, the maximum speed in any way indicated 
by the evidence was from six to seven miles an hour, and the 
ultimate effect of this alleged violation, if conceded to exist, 
\Vas seemingly regarded as relatively unimportant. Defend-
ant's counsel did contend that the evidence failed to disclose 
that the speed of the train was more than four miles an hour 
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at the point of the accident, and stated in his brief that it 
would be "manifestly unreasonable to limit the speed of rail-
road trains across streets of a city to a rate of four miles an 
hour". \Vithout intending to reflect in the least upon the 
distinguished counsel in the case, we do not believe from an 
examination of the record that this point was actually relied 
upon or stressed befere this Court. There was no analysis 
in t.he brief of the real meaning of the language of the speed 
limitation, nor was there any discussion of any facts substan-
tiating the unreasonableness of the limitation as applied to 
the particular physical situation there existing·. The opin-
ion rendered by this Court states that while the defendant 
complained of· the instruction given, no authority 'vas re-
lied upon to support the objection. 
For the reasons :;tntecl, we do not feel ti1at. either the re-
sult o-r the dec:sion in the Tyler Case in any degree controls 
or effects the determination of the questions raised and 
presented in the instant case regarding the speed limitation. 
That the learned jud~e of the trial court in the Tyler Case, 
Honorable E. H. Wells, did not construe that case as forestall-
ing the very eontentions which we make in the instant case, is 
borne out by his action in excluding from the evidence, in its 
entirety, the same ordinance, in the recent case of E. H. 
Cas hell. Adnt 'r of James Latane Cas hell, deceased, v. South-
ern Rail'way Cornpany. 
· The last mentioned case involved a.· grade crossing acci-
dent 'vhich occurred within the City of Richmond at the in-
tersection of a railroad track and a· ,street, it being admitted 
that the locomotive was running at a speed in excess of f.O'.cty 
miles an hour. In sustaining the defendant's objections to 
the ordinance and excluding It, Judge Wells said: 
''As to the speed of four miles an hour mentioned in the 
ordinance, the Oou.rt is of opinion that it does not apply to a 
m·ossin,q o.f a sf·reet, bu.t -it 'means what the langu.age of the or-
dinance saJfS. It uses the term 'upon a railroad or rail track· 
in a. street'. If yon run an engine on a track in a. street of, a 
city, then it shall go at no greater speed than four miles an 
hour. It 1nea.ns a track ru.n.nin.r; long·it·udinally with the 
st1·eet. arn.a not si1nJJl1f a r1·ossin!1 .. and does not a.pJJly at a 
cro,c;s;~nlJ of a, street. I am of opinion, furthermore, tl1at if it 
did mean otherwise, tl1at the ordinances, in tl1is part of the . 
city wl1ere this train 'vas being operated at the time, would 
be unreasonable· as applied to that locality. 
''As to the second proposition, I think it is clear from the 
ordinance that the Council required the bell to be rung at 
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the intersection of. two streets, for the reason that on Belvi-
dere Street there were intersections of two streets when it 
crossed Cary, Main, Franklin and Grace Streets, and at Broad 
two intersecting streets; and that it does not apply to the sim-
ple crossing over one street. · 
"I shall, therefore, reject both of the ordinances." (Ital-
ics ours.) 
II. 
ORDINANCE SPEED LIMITATION OF FOUR MILES 
AN HOUR UNREASONABLE, UNENFQRCABLE AND 
VOID AS APPLIED TO THE FACTS OF INSTANT 
CASE. 
If it be conceded for the· purposes of argument, that in 
adopting the ordinance under discussion, the City Council of 
R.ichmond actually intended to limit the speed of trains to 
four miles an hour when going across a street, as well as when 
proceedings along a street, it is submitted that in this respect 
the ordinance is unreasonble, unenforceable, and void as ap-
plied to the facts of the instant case. 
In T,Vashin.qton v. Southern R. Co. v. Lacey, 94 Va. 400, de-
cided in 1897, it "ras held tha.t an ordinance of the City of 
Alexandria limiting the speed of trains to five miles an hour, 
was not shown to have been unreasonable as applied to the 
fads of that r~Re. The accident involved therein occurred in 
a built up section of the City, near the railroad depot, and 
at a point where the street through which the train was pro-
ceeding was intersected by another street. Whether the limi-
tation was reasonable as applied to the "agricultural" por-
tion of the City was expressly left undec.ided. 
The grade crossing herein involved is located within an 
outlying portion of the City, and consists of a track inter-
sected by a dirt road. There are no street improvements, 
nor are there huilcl!ngs adjacent to either the track or the 
Rtreet. lVIagnoHa Street is the only artery for vehicular 
traffic in the neighborhood and the1·e are no intersecting high-
ways. On one side of the road is a grove of trees, while on 
t11e other is an open space constituting a part of a cemetery. 
In phyRical characteristics the neighborhood is essentially 
rural. ·while there may be a considerable amount of traffic 
now passing over tl1e crossing, this is not uncommon to coun-
trv hi~rhwaYs of today. . 
_ 'Eve'n if it be said that there was justification for such a 
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speed limitation in a thickly settled and crowded portion of 
the city, subject to the movements of traffic in various direc-
·tions, with the distractions, noise and confusion incident 
thereto, and the artificial obstructions to the view of travelers, 
by buildings, these factors do not exist here. 
Whether or not the provision under discussion is reason-
able, as applied to the instant case, must of course be deter-
mined by conditions as they exist today. The ordinance, as 
alreaclv noted. was enacted in 1899. two years after the de-
dsi on .in the Lacey case, and has sinee remained unchanged 
in form. At the time of. its enactment a speed of four miles 
an hour was close to the average speed of vehicular traffic. 
Since then there has been a most remarkable. change jn both 
the methods and problems of transportation, and regulations 
once considered reasonable beyond dispute have become an-
t:nuated and unsuited to the exigencies of the present day. 
Motor transportation within the past twenty-five years has 
completely revolutionized the layman's viewpoint as to speed. 
It is difficult to operate for any distance the greater numbet• 
of motor cars found on cit~.,. streets today at a speed so lo'v as 
four miles an hour. Nor iR it practicable to have such a speed 
observ·ecl. It has beeome essential even in areas of conges-
tion to speed up traffic by artificial means. These are recog-
nized facts of 'vhich courts take judicial notice. They repre-
~ent an evolution of conditions rather than a r-hange of legal 
principles wl1ieh are applied. 
That the speed limitation in t.he ordinance is not, and has 
not been regarded by the City of Richmond as enforceable, so 
far as concerns the ~Iagnolia crossing, is substantiated by the 
testimony of the engineer CVerlander), that although running 
on this particular railroad division throug-h the O'ity for more 
than twenty years, he had never received any instructions to 
ob~erve a speed limit of four miles an hour, and consequently 
must not have been prosecuted at la'\\1 for failure to do so. 
It was shown in evidence, that on the date of the accident, 
there was in effeot an ordinance of the City of Richmond es-
tablishing three speed zones for vehicles, excepting railroad 
eq~ipment, with limits of ten, fifteen, and twenty miles an 
hour~ respectively, these zones being designated in general 
with reg-ard to relative density of traffic. Magnolia Street 
crossing, being situated very close to the CQrporate limits 'vas 
included in the zone having the higher limit of twenty miles 
an hour. This 'vas theref.ore the li~itation applicable to the 
automobile in which the decedent was riding. Thus the speed 
permitted one kind of traffic at the point of the accident ,vas 
five times .that permitted the other. Such a margin of differ-
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ence and lack of uniformity, it is submitted, is not warranted 
by any consideration of either safety or convenience at this 
point. It becomes all the more arbitrary and discriminatory 
'vhen it is remembered that under long established principles 
not only has a train the right of 'vay over other traffic, but an 
engineer is justified in the absence of unsual circumstances 
in assuming that this right will be respected. Furthermore, 
the engineer is under a. common la'v duty to give due warnmg 
of the approach of the train at a crossing. In the pr.esent 
case tl1e performance of this duty 'vas not entrusted solely 
to human means, but was further supplemented by the auto-
matic crossing gong and bell. 
A case illustrative of those giving recognition to changed 
conditions of commerce and travel, as compared with condi-
tions existin~ a quarter century and more ago, 1s the re-
~ent case of Cleveland, C. C. & St. L. R. Co. v. Grambo- Ohio 
St. -; 134 N. E. 648; 20 A. L. R. 1214. This was an action 
based upon the death of a child killed by a train at a. grade 
~ro~~ing within the City of Columbus, the accident occuning 
in 1917. One of the grounds of. recovery relied upon was the 
alleg-ed violation of a city ordinance, enacted in the year 
1889. fixing a speed limit of six miles per hour for locomotives 
anrl trnin~ onerated "over ·crossings at grade". 
The defendant's answer contained averments which would 
accommodr~te proof tending to show that the ordinance ·was 
unreasonnhle, and could not be obeyed by the defendant con-
s~.stently with its duties fi.R a common ·carrier, and that the par .. 
ticular crossing- involved had no peculiar elements of danger. 
On motion of the plaintiff these averments were stricken out 
by the trial Court. The Supreme Court of Ohio, after stat~ 
ing the rule of law that the violation of a. city ordinance 
naBsed in thr proper exercise of the police power in the in-
terest of public safety and not in conflict with general laws is 
neg-lig-enc.e r>er se, and that where there is a proper causal 
connection between such an offense and an injury suffered, 
liability exists, said: 
"We come then to tl1e reasonableness of existing ordinances 
as that reasonableness r(,f:lects upon constitutional provis-
; on and limitation, because it must he conceded that the ordi-
nan('e is hasecl upon statutory authority, and, of course, in 
mnkin.cr tl1e test. it must be made under the circumstances and 
conditions of the case at the present time, and not contempo-
rmleous with the passage of the original ordinance or amend-
ment. 
Transportation problems and transportation mediums have 
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undergone an amazing change and development since 1889. 
It is well to keep in mind that tbe public transportation agen-
cies o've complex duties and obligations to the whole public, 
·-the passengers whom they car.r.y and the shippers for whom 
they carry, and the remaining body of the general public,-to 
the end that their operation may be conducted in such a way 
as to- preserve the highest degree of safety and accommo-
dation to all. Railroads have developed with the time, and 
'vith the p,-ro,vth and .development of the country, from short-
line independent serv1ce with slow schedules and long trans-
fer waits, to the consolidated fast through service of the trans-
continental lines of. to-day. All these improvements were 
necessary to keep pace with the times and the demands of the 
puhlic; and since the period above mentioned other transpor-
tation a'!r.nrics have heen created and made efficient by the 
master minds and industry of the nation~ Electric and gaso-
line motor vehicles for public as well as private transporta-
tion have come into vogue, and have fixed themselves perma-
nently in the business and affairs of the country. 
In invoking the police po,ver for the safety of the public. 
in this state the legislature has regulated the use· of motor 
vehicles, both public and private, and has imposed speed lim-
its. In other than business or closely built up sections of a 
municipalitv maximum speed of 20 miles per hour is permit-
ted, and although commercial motor cars have been further 
legislated upon, the maximum speed for the greate.r ti1,a.jority 
of classes has not been reduced, but, in some cases, increased. 
The scene of this accident was near the corporate limits of 
the city, so that the 20-mile limit would apply to the speed 
allowed the majority of motor vehicles at this point. 
Rail transportation on fixed steel tracks it concededly and 
normally a faster method of transportation than thn.t of 
motor vehicles upon highways, 'vith no fixed or stationary 
traction; yet the regulatory laws applying to these hv o 
methods of. transportation differ materially, with an appar· 
ent discrimination against the rail type. There is no dearth 
of auth.ority on this question, as the question has been raised 
in ma11y "rays and passed upon by the Federal and state 
courts in many instances. And it 'vould a.ppear from a casual 
survey thnt there existed a lack of harmony in the conclu-
sions reached. Upon careful analysis much of the incon-
sistency disappears. The older decisions almost uniformly 
l1olcl. that properly delegated police power may be exercised 
without limitation, so long as it is not invoked unreasonably 
and arbitrr~ri]y. and just as uniformly sustain the regulatory 
acts of the legislative bodies, for the reason, we think, that the 
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exigencies of the cases in those earlier times were not per-
suasive of an unreasonable. or discriminatory situation or 
application. 
The rule of law is in no wise different today. It is the ap-
plication of the old rule to a set of facts based upon modern 
development of the transportation business, 'vith the corre-
sponding needs and demands of the public, reducing the situa-
tion surrounding the later-day cases to an unreasonable ab-
surdity, that has led to conclusions of a different and oppo-
site effect, arrived at in more recent decisions.'' 
After discussing several cases involving the reasonable-
ness of regulations of a similar character, the court, referring 
to the averments stricken out as set forth above, said: 
"We are persuaded that if, in the trial of the case before 
us, the defendant had been permitted to develop the issuable 
facts set out in the amended answer, there would have been 
presented for solution of court and jury a different situa-
tion; and following the line of decisions above mentioned, we 
reach the conclusion that. the trial court erred in its ruling on 
the motion to strike out the matter appearing in the amended 
answer, and that the charge of the court in respect to the 
validity of the ordinance, as that validity is reflected by its 
reasonableness or unreasonableness in this case, while con-
sistent, of course, 'vi th its holding on the motion, nevertheless 
constituted prejudicial error." 
See also 
Meyers v. Chica.qo, e~c., R. Co., 57 Iowa 555; 10 N. W. 896; 
42 .Am. Rep. 50; · 
l.At-sk v. D01·a, 224 Fed. 650; 
Sea.board Air Line R. Co. v. Blackwell, 244 U. S. 310, L. R. 
A. 1917-F 1184. 
III . 
. OR,DINANCE PROVISIONS REGARDING -RINGING 
OF ENGINE RELL DO NOT APPLY TO ENGINE PASS-
ING OVER A SINGLE STREET AS DISTINGUISHED 
FRO~I PASSING CROSSING OF TWO STREETS. 
Irrespective of the question of the proper construction 
and Hppli~.a.t.ion of the Rpeed limitation clause in the ordi-
nance, it is further submi.tted that the trial court erred, in 
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holding that the provisions of the ordinan~ relating to the 
ringing .of the engine bell were applicable to the facts of the 
instant case, and therefore in allowing these provisions to be 
received in evidence. 
For convenien~e, 've again quote those portions of the or-
dinance dealing 'vith the subject of engine bells: 
"Every locomotive engine put or placed upon any railroad 
or rail track in the city shall have attached thereto a bell o£ 
thirty pounds weight at least. and such bell shall be rung 
whenever the said engine is abou,t to pass the crossing of any 
two streets, and shall continue ringing until such engine shall 
have passed such crossing; and if any engine shall pass across 
any street in this city without first ri1~ging and cont-inuing to 
· rina said bell, in nzanner aforesaid, the owner of said en-
gine as well as the person having the control, conduct and 
managelll:ent thereof shall each be fined not less than five nor 
more than hventy dollars.'' 
As has already heen shown, the aC"cident in the instant case 
occurred at a point where a single street, 1\fagnolia Street, is 
intersected by a railroad track. If the penal clause, fixing a 
fine for the failure to ring the engine bell, stood alone in the 
ordinance, and was without tl1e words "in manner aforesaid" 
it is quite conceivable that it 'vould be necessary to ring the 
bell in going" across any street". But in view of this qualify-
ing phrase and the regulatory provision immediately pre-
ceding the penal clause, it i~ perfectly obvious t.l1at it was 
only intended to require the hell to be rung when the engine 
''is about to pass the crossing of any two streets" and until 
it "shall have passed such crossing", which expressions do 
not describe the physical situation existing in this case. 
Although the accident out of which arose the case of Sea-
hoard Air Line R. Co. v. Terrr~ll and its companion cases. to 
which reference has been m.ade, occurred at the intersection 
of a city street with a railroad track, as in the present in-
stance, the trial judge in those cases held the bell ringing pro-
visons to he inapplicable and refused to give any instructions 
which embodied them. 
Yet the court, in the instant case. g·ave three instructions 
applyiHg these provisions, namely, Instructions A, B and C. 
Instructions B and C have already been discussed in con-
nection with the ordinance speed limitation. For conveni-
eiJce we again quote them (R.ec., pp. 334-335): 
.... ,\•t,! 
' . '
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INSTRUCTION B. 
''The Court instructs tl1e jury that the ordinance of the 
Oitv of R1rhmond introduced in evidence and in force at the 
tirriri of tlw accident required the defendant: · 
l. To lin1it the rate of speed of. its train to four miles an 
l1our 'vhen passing the crossing in question; 
2. To ring the engine bell 'vhen the engine was about to pass 
the crossing and while it was passing over the crossing; and 
a failure to perform either of these duties constitutes negli-
gence. 
And if you believe from the evidence that the defendant 
failed to perform its duty or duties in any or either of these 
respects and that the collision would not have occurred but 
for such failure, and that by reason of .the collision the plain-
tiff's intestate, while in the exercise of reasonable care on her 
part, was killed, then the jury must find for the plaintiff.'' 
INSTRUCTION C. 
"rrhe Court instructs the jury that if they believe from 
the evidence that the defendant failed to obey any or either 
of the requirements of the ordinance of the City of Richmond 
·which has been introduced in evidence, and/or failed to obey 
the statute of Virginia which required the defendant to clear 
from its right of way the trees and bn1sh for one hundred 
feet on each side of the crossing in question, and that the 
collision would not have occurred but for such failure on the 
part of the defendant, and that by reason of. the collision the 
plaintiff's intestate, while in the exercise of reasonable care 
on her part, was killed, then the jury must find for the plain-
tiff.'' 
It will be observed that counsel for the plaintiff in drafting 
the third paragraph of Instruction B took from the ordinance 
itself the words "about to pass the crossing·" but gave them 
a meaning contradictory to the ordinance and entirely mis-
leading, by omitting the words "of. any two streets 7 ' which 
immediately follow. This is quite significant of course, for 
the latter "rords show at once that the provision is inappli-
cable to the crossing of a single street and a railroad track. 
Both instructions B and C tell the jury in a very positive 
manner that the ordinance required the defendant's engineer 
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to ring the bell when both approaching and passing over the 
crossing, and that a failure to comply with this requirement 
was negligence as a matter of law, for which negligence the 
defendant is liable to the plaintiff. 
Instruction A, given by the Court, \Vas as f.ollows (Rec.~ 
p.334): 
INSTR-UCTION A .. 
"The Court instructs the jury that the law did not permit 
the defendant to substitute or attempt to substitute some 
other form of warning to the plaintiff's intestate, or to the 
driver of the automobile, for those presm-ihed hy the ordi-
nance of the Citv of Richmond whicl1 haR been introduced in 
evidence, and tliat it was the unqualified duty of the defen-
dant to obey the said ordinance, and to also obey the statute 
o:e the State of Virginia 'vhich required the clearing of trees 
and brush from its right of way." 
'l,his inr..;truction further intensified the obligation of the 
defendant under the ordinance by stating that not only was 
it the "unqualified duty of the defendant'' to give· the bell 
warning, but further, "the la'v did not permit the defendant 
to substitute or attempt. to substitute some other form of 
\VD ruing''. 
If, as seems manifest, the bell ringing provisions are not 
applicable to the l\fagnolia crossing, there 'vas only the com-
mon law duty to give a reasonable and timely warning of the 
approach of the train. 
Davis 'V. McCall. 133 Va. 487; 
Bo~tthent R. Co. v. Bryant, 95 Va. 212; 
Roberts v . .A. & F. R. Co., 83 Va. 312. 
But this duty could be fulfilled by other means, and the 
record is replete with evidence· at least tending to sl1o'v its 
fulfillment. The. engine whistle was blown, the stationary 
gong was rung and the crossing lights were flashed. Nor is 
there any proof to sho'v that in this particular instance the 
ringing of. the bell (assuming for the purposes of argument 
that it was not rung) would have been any more effective than 
the other warnings _wl1ich "rere furnished. But even if it 
could be said that the jury would be justified in dra,ving an 
inference of negligence from a failure to ring the engine 
---- ·-- ~ 
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bell, certainly it was not 'vithin the province of the court to 
draw such a conclusion as a matter of Ia,v. 
· For the reasons pointed out, the instructions which we 
have discussed were inaccurate, misleading and extremely 
prejudicial to the defendant, nor was their prejudicial effect 
cured by any other instructions which were given. The ac-
tion of the Court in giving each of these instructions, as 
'veil as the cumulative effect of the repetition in all of them, 
1ve earnestly submit, constitutes error for which the judg-
ment should be reversed. 
IV. 
INTERVENING R.ESPONSIBLE ACT OF THE 
DRIVER OF THE AUT0~1:0BILE WAS THE SOLE 
PROXIl\IIATE CAUSE OF THE ACCIDENT. 
Under the evidence, there is no denial of the fact that in ap-
proaching and crossing l\fag11olia Street, the train was pro-
f>eeding at a speed in excess of four miles an hour. If this 
Court should hold the limitation to be applicable to the cross-
ing, the ordinance was violated as soon as the street line was 
reached, and the jury was privileged to find that the defend-
ant wa~ negligent in this respect. It is earnestly submitted, 
howe"';c~r, that this violation of the ordinance was not a lJtoxi-
ma.te cause of the accident, but that the interven:ing, responsi-
ble act of the chauffeur of the automobile in driving upon the 
railroad track immediately in front of the train, was the sole 
proximate cause of the accident~ 
The case involves travelers upon a hig·hway, going over 
a crossing· with which the driver of the car at least was en-
tirely familiar, and under conditions requiring him to ob-
serve reasonable precautions before taking the car into a posi-
tion of danger. 
As ".,.as said in 1Vash. & 0: D. R. Co. v. Zell, 118 Va. 755, 
759-790: 
''Travelers approaching a public crossing must bear in 
mind that, while their rights and those of the railroad com-
pany at that point a.re 'mutual, reciprocal and co-extensive' 
in p;eneral, the la'v has always accorded, and in the nature 
of the case must accord, to a moYing- train the right of way. 
8onthern R. Co. v. Tora·in.. 95 Va. 454, 28 S. E. 569; Elliott 
on Roads and Streets (3d Ed.), Sec. 1021, and cases cited in 
99; Continental Imp. Co. v. Stead, 95 U. S. 161; 24 L. Ed. 
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403. A failure on the part of the railroad company to give 
proper 'warning or other lack of ordinary care 'viii render 
the company liable if its negligence is the proximate cause 
of an injury at a crossing and the injured party is without 
fault~ 'but the track itself is a ''Tarning of danger and a trav-
eJer must always exercise care proportionate to the known 
danger, and this care must be such as one who knows the 
danger and is aware of the prior right of passage would 
be expected to exercise.' 3 Elliott on Railroads (1897), and 
cases cited in notes 1 and 3.'' 
It is undisputed that the automobile, in approaching the 
railroad track, ·was proceeding slowly up grade and could have 
been easily stopped, either for the purpose of ascertaining 
if there was a train nearby, or for allo,ving it to pass after 
its presence was observed. By actual demonstration with 
photographs, it was shown that from a distance of at least 
forty to fifty feet away from the track, there was no real ob-
struction to a view of the track for several hundred feet in 
the direction from which the' train approached, despite gen-
eral statements of witnesses that obstructions existed. Cer-
tainly when Goodman, the driver, had reached a point twenty 
feet from the track, proceeding at a speed of five miles an 
hour, and the train, which was running at h:venty, thirty or 
thirty-five miles an hour, under the estimates given, was ap-
proximately eighty, one hundred and eighty, or two hundred 
and forty feet from the crossing, respectively, according to 
these estimates, there was a full and complete opportunity 
afforded Goodman of avoiding the collision. 
All of Goodman's testimony is colored by its extreme ex-
culpatory tone. Unsatisfied· "rith accounting f.or his own 
carelessness by a single excuse, he resorts to many, and not 
content with ordinary w·ords, his description of the events 
surrounding the accident is filled with superlatives and ex-
pletives. 
Typicu l expressions used by him are the follo,ving: 
''That was the worst day I had seen the year 1926. '' It 
was raining ''tremendous hard''; ''so tremendous hard that 
we couldn't hear a sound or anything at all, neither could I 
see anything hardly before me''. The car had an alumium top 
"that made it much harder to hear". "I know it is a very 
dangerous place.'' ''I looked with all the eyes I had, but I 
didn't see or hear a sound of anything but that rain falling 
on the top. '' ''I didn't see anything, neither did I hear the 
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whistle blo,v." ''That was the coldest rain we had that year, 
the wqrst day 've had that year." "If the whistle had blown 
or lights burnt at aU I was bound to see because I was look-
ing 'vith all the eyes I had." "If the whistle blew I was 
bound to hear it." 
This witness evidently overlooked the fact that each of these 
assertions if, true required him to exercise all the more care 
in approaching the crossing. And in spite of the extra.ordi-
narv amount of care he claims to have exercised he didn't 
even know whether or not there was any stationary warning 
gong at the crossing. 
Aside from any actual view which he may have had or not 
had of the train, there were a great variety of means and 
methods presented by which his senses of observation could 
have been aroused. 
1. He had previously become familiar with the crossing ac-
cording to his own statement ; 
2. Jie had passed over it only a few minutes before; 
3. There was a disc sign with the letters ''R. R. ,,. on it which 
l1e l1ad pased af.ter leaving the cemetery; 
4. 'rhe track itself was a proclamation of danger; 
5. On one side of the road was the usual diagonal cross-
ing sign "ith the word "Stop" on it; 
6. On the other side of the road was the stationary warn-
ing post with a "Danger" sign on it, its lights flashed and its 
bell rang continuously; 
7. There were th~ blasts of the engine whistle, heard by 
people in every direction ; 
8. There was the engine bell ringing and the noise of the 
train itself ; 
9. There were the warnings and pleas of Isham Harris 
who sat right beside him; 
10. There was the honking of Oscar Field's horn a short 
distance behind l1im. 
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Certainly it could not be anticipated that a person of any 
prudence 'vhatever would totally ignore this multitude of. 
warnings and drive headlong into· a position of imminent 
peril. 
Whatever state of lethargy was upon Goodman some of' 
these would surely be presumed to take effect. 
We are not unmindful of Goodman's claims to the effect 
that he made every reasonable effort to see if a train were 
approaching and that he stopped the car before reaching 
the track. 
However, 'vhere the physical facts show that it 'vould have 
been impossible f.or a person to have been in his position and 
failed to have observed a train which approached, it is well· 
settled that a court is not obliged even upon a jury's find-
ing, to accept as true his statement that he could not see the 
train. It n;tay he concluded that either he wa.s not actually 
on the lookout, or he sa:w the train and gambled on his chance 
to beat it over the crossing. 
Va. d!; S. T~V. R. Co. v. Skinner, 119 Va. 843; 
N. d!; W. R. Co. v. Strickler, 118 Va. 153. 
Furthermore, his claim a·s to making a stop is not substan-
tiated by a single \vitness, but is expressly denied hy severaL 
Even if he did stoo after leaving tl1e cemetery, he fails to 
say when he stopped, and his statement that he had to do so on 
account of the muddv condition of the road shows that tl1is 
stop had no connection with any precautions regarding the 
approach of a train at the crossing. The entire testimony 
of this 'vitness is lacking in credibility and utterly unworthy 
of belief. · 
There is nothing in the record to sugg-est that Goodman 
ever knew that there was any city ordinance purportin~ to 
limit the speed of trains at the Magnolia Crossing to four 
miles an hour, or that he relied upon a11y such speed limita-
tion being observed, and "ras thereby deceived in the pres-
ent instance, and lulled into a Rense of securitv. On the other 
hand, the proof is conclusive that after the aut~mohile reached a 
a position of danger, there was notl1ing the trainmen could 
have done which would have prevented the accident. 
The case of Wil1nou.th v. So~t.thern R. Co., 125 Va. 511, wns 
an action for the death of plaintiff's intestate, who was struck 
by a train while walking on the defendant's trncks upon a 
much-used street crossing in the Ctty of Danville. 'Upon a 
demurrer to the evidence, it was held i11at the defendant was 
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guilty of "culpable negligence" in running its train, without 
warning, over the crossing, at a speed of twenty-five to thirty 
miles an hour, in violation of an ordinance which limited the 
speed to fifteen miles an hour. 
In sustaining the demurrer, how·ever, on the ground that 
the negligent speed was not the proximate cause of the· acci-
dent, this Court said at pages 522, 523, 524: 
"Neither the speed of the train as it appeared to the plain-
tiff's intestate nor the expectation by him that it would be 
within the lawful speed in fact induced him to attempt the 
c.rossing in front of it. l-Ie attempted the crossing in culpa-
ble ignorance of the proximity of the train. A supposed speed 
of the train was not a causa ca'u.sans-it was not a 'causing 
cause'-in the instant case; 'vhich character of cause alone is 
a proximate cause as known to the law. It can no more be 
regarded as the proximate cauRe of the .failure of. the plain-
tiff's intestate to clear the track in advance of the train than 
was the time and the speed of his own movement. If he has 
started across immediately behind the passing freight train 
and had run rapidly instead of walking, he would have crossed 
the northbound track ahead of the passengm· train. That 
conduct of omission may be as well said to have been the 
proximate cause of the accident as the speed of. the passenger 
train. Neither can be said to have been such proximate cause 
in contemplation of law. The order of sequence of events 
does not furnish a reliable test of a proximate cause. The 
act which is nearest in point of time may not be the ne'arest 
in the line of causation. 
There was -in. tndh, i·n contentplat,ion of la.w, an interven-
i-ng camse in tlte ,ins·~ant case bet/tveen the negl-igent speed of 
the passenger train and the accident, and that was the con-
trib·utoYy negligence of the 1Jlainiiff' s inteB·ta.te aforesaid . 
.A-nd the law re.qards s-uch an interve:n-in_q act as the proxhnate 
ca·usc of an i·n}ru,ry $uff ered by the actor. 1 Thompson on 
Neg., sec. 64. If the act 'Which constituted such ·negl·igence 
ha.d been such that u1ulet· the circumstances -it was snch as 
a, reasonably 1J1'udent person would have co1nm·itfed, and hence 
ought. 11ot to have been imputed to the plaintiff's intestate 
as a fault, then indeed su.ch act 'would not be re,qarded as an 
i·nterven·ing proxi1nate cause, because it would haYe been such 
an act as the railroad company mig-ht reasonn bly have fore-
seen aR likely to have occurred or as reasonably possible of 
occurren~e under the ci.rcnmstances, :witl1out fault of the 
actor, and hence the injurions result, or some injurious result 
such as did happen, might hav.e been reasonably foreseen by 
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the railroad company as likely to occur, or as reasonably pos-
sible of occurrence, without fault of any other person, from 
its own wrongful act in running its train in an unlawful 
speed. And such foreseeable nat~tre of the resu.lt, when re-
garded in such a light as that just mentioned, is, after all, the 
mos.t reliable and tJerhaps the only practical test which the 
finite mind can apply to the solution of that most difficult of 
legal questions-what is the proximate cause of a given re-
sult, 1 Thompson on Neg., sections 48-49." (Italics ours.) 
It is submitted that the legal principles governing the decis-
ion of this Court in the above case are peculiarly appropriate 
to the facts of the instant case. 'Vhatever may have been 
the speed of the train, there was an appreciable intervening 
cause between such speed and the happening of the accident. 
The act of Goodman in driving on the track was not such an 
act as a reasonably prudent or rational person might have 
anticipated, or such as might reasonably have been foreseen 
as likely to occur under the circumstances. The consequences 
which followed, not having that essential foreseeable nature, 
the speed of the train aunot be considered as having any 
proximate relation to the accident. 
The recent case of Norfolk-So'ldher·n R. Co. v. Banks, 141 
Va. 715, involved a county grade crossing accident, wherein 
the plaintiff was riding in an automobile being driven by his 
son. The evidence showed that the driver did not look in the 
direc'tion from which an engine approached, until the auto-
mobile was almost on the track, and that the plaintiff did not 
look until im.mediately before the impact of the collision. 
In criticizing a finding instruction, which told the jury that 
if the plaintiff and the driver looked and listened when it 
would have been reasonably effective, and the defendant 
failed to give the crossing sig11als prescribed by Code Section 
395R, they Rhoulcl find for the plaintiff, the Special Court of 
A ppealR said at pages 720-721: 
"Another fatal objection to the instruction is that it author-
izes the jury to find for the plaintiff even though he may have 
~one upon the track in full view of the oncoming train, and 
at a time 'vhen to do so was courting disaster and flirting with 
death.'' 
$ * * 
"While seetion 3959 of the Code. provides for a recovery 
when the defendant has not blown the "rhistle, and rung the 
bell as therein required, even though the plaintiff is guilty 
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of negligence in attempting to cross the track in front of an 
approaching train, this must be read in the light of the uni6o 
versal principle of law, that no negligence of the defendant, 
however gross, can sustah1 a verdict for the plaintiff, unless 
that particular negligence contributed to the injury. 
There must be some causal connection between the failure 
of the defendant to observe the statutory requirements and 
the injury suffered by the plaintiff.'' (Italics ours.) 
In Bassett~ Co. v. Wood, 146 Va. 654 (Va. Spec. Ct. of 
.A.ppeals), it was said at pages 661-662: 
"It is settled law in Virginia that the violation of an ordi-
nance or statute does not make t.he violator guilty of. negli-
gence for 'vhich damage may be recovered, unless the act was 
the proximate cause of the injury. The doctrine in that re-
spect being- that the law regards the immediate or proximate 
cause 'vhich directly produces the injury, and not the remote 
cause which may have antecedently contributed to it. In order 
for the negligence of the party violating the ordinance to be 
contributory or concurring it must have some immediate 
casual connection, or be the proximate cause of the injury. 
If, whl.le one is neg-ligent-perhaps the expression should be, 
in a state of negligence-another negligently employes an 
independent force, which, availing itself of the occasion af-
forded by the former's negligence, works a harm not its nat-
ural and probable consequence, hut an independent harm. the 
:first neglig·ence is not contributory to the second. Southern 
R. ·co. 'v. BaileJJ. 110 Va. 883-845 ~ 67 S. E. 365; Afiller Mfg. 
Co. v. Lovin,q.l25 Va. 255; 99 S. E. 591; Standard Red Cedar 
Clze.f}!~ Co. v. 1J!lonroe, 125 Va. 442; 99 S. E. 589." 
In this case, which was an action for the killing of a pedes-
trian hy an automobile in a city street, it was contended by 
the defendants tl1at an instruction applying the last clear 
chanre doctrine to the driver of an automobile was erron-
eous. The def.endants '' driver turned out of a. line of cars 
whieh had stopped, in order to pass. Ac.cording to the de-
fendants' evidence the plaintiff's decedent • had started 
across the street some distance from the intersection, in vio-
tion of a city ordinance. Ans,vering- the defendants' conten-
tion, it was further said at pages 666-667: 
''Conceding that Mrs. 'Vood was negligent in crossing 
Granby Street under the circumstances, at the time and place 
that she did, just piror to the accident, and further that it 
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'vas her duty to look out for a car leaving the line of traffic 
to pass another car, coming from the south, 'vhich the de-
fendants' instruction practically told the jury was negligence 
as a matter of la\\r, and left to the jury to determine whether 
such negligence contributed directly as the proximate or con-
curring cause to the injury, if so there could be no recovery. 
These instructions, if they had been unamended, would 
have been misleading to the jury under the evidence m1d cir-
cumstances of this case. While to the trained legal mind per-
haps the phrase tJroa;i·mate cause excluded her negligence as 
· the remote cause of her injury as an element which 'vo11-ld 
bar recovery. Ho,vever, to the lay mind, these instructions 
meant that if she was negligent and the driver of the truck 
was negligent there could be no recovery. That is, .as stated 
by Bassett in extenuation of. negligence, if she was 'jay walk-
ing' he o\ved her no duty of prevision. This is not the law. 
From the evidence and inferences frol'Ilt the circumstances 
of this case, the jury might have believed that Mrs. Wood 
\Vas standing upon the street looking at the auto:mobiles pass-
ing in front, before Bassett turned out of the line of traffic, 
and \Vhile she was thus in a state of negligence, it was his 
duty to have seen o:r in the exercise of ordinary care he ought 
to have seen her, and avoided injuring her. In such a caf?e 
the subsequent negligence of the defendant in failing to exer-
cise ordinary care to avoid injuring ~Irs. Wood becomes the 
immediate or proximate and efficient cause of the accident, 
which intervenes between the accident and the more remote 
negligence of the decedent. The legal principle under dis-
cussion and contained in the plaintiff's instruction No. 2 
(and upon \vhich his entire case is based), and the amend-
ment to the defendant's instn1ction, was a con·ect statement 
of the law applicable to the evidence in this case, and has been 
approved by the Supreme Court of Appeals in a number of 
similar cases. Gunter's Ad1n'1· v. So~dhe1Yt Ry. Co., 126 Va. 
565 ; 101 S. E. 885.'' 
A recent case auite similar to the ease at bar is Rttsczck 
v. Chicago, etc., R: Co., Wis. -; 210 N. W. 361. This 'vas an 
action for th~ injury and death of the plai11tiff's decedent, a 
passenger in an automobile 'vhich was struck in the City of 
Kenosha. 13 or l4 tracks were shown to cross the street at 
right angles, the crossing being protected by two flagmen. 
A judgment was rendered for the plaintiff by the trial court, 
upon a jury finding that one of the flagman was negligent in 
failing to signal and warn tl1e driver of the automobile of the 
train'~ approach. 
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In reversing this judgment, the appellate Court said: 
''At several places along the c-rossing between the westerly 
and easterly tracks a look to the south 'vould have disclosed 
the approach of the train, and, w·hen within a short distance 
from the main track in question, there could he seen for some 
distance the headlight on the approaching engine on the 
straight track south of the crossing. It was undisputed that 
the driver of the automobile knew of the situation as to the 
tracks, and knew, or was chargeable in law with knowing, of 
the possibility of train movements at any moment, at any of 
the tracks across or towards which he ·,vas driving his auto-
mobile after having left the most westerly track. In so driv-
ing a distance of at least 200ft. the physical situation was such 
that a reasonable observance of the care required of him for 
his own safety, to say nothing of the safety of his own child 
and of the others in the automobile, would have disclosed the 
oncoming train in time to have either stopped his automobile, 
or, at least, to have turned to the north or south sufficiently 
to avert the terrible disaster.'' 
After stating that there was no evidence showing what was 
done or observed by the plaintiff's decedent or the driver of 
the automobile immediately before the accident, and referring 
to a presumption relied upon by the plaintiff "that parties 
will not kno,vingly and consciously place themselves in immi-
nent danger", the opinion proceeds: 
''But such presumption and other f.acts relied upon by 
plaintiff in support of the verdict and judgment cannot over-
come the weight that we are compelled to give to the :firmly 
established rule· so often reiterated and in cases of just such 
disasters, that the kno·wn existence of a railroad track is of 
itself a. warning, and he who so acts as to enter into the zone 
of such danger without seeing or knowing that which, if he 
had seen or heard, would have given him the requisite warn-
ing of the approaching- train, must be held to be lacking in tl1e 
ordinary care f.or his own and others' safety so as to make it, 
in the eye of the law, negligence proximately causing the re-
sult" 
"In this case. therefore, assuming that there was negli-
gence, chargeable to the defendant by the conduct of the 
flagman at the ,,.,.est end in allowing the automobile to enter 
upon or proceed further across the nehvork of tracks, such 
negligence did not and could i1ot absolve the driver of the 
--~------ -------------------- --~ 
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automobile in proceeding the rest of the distance within which 
there were frequent opportunities to see or hear and ascer-
tain 'vhether or not a train was approaching, of. his duty to 
so look and learn before placing his car and its occupants in 
the zone of deadly danger. The ne.qli.gence of the dr-iver there-
fore ttvas ne,qligence interveninlJ any possible negligence by 
the flagn~an at the west e·nd and the disa.s~rou.s result. Stttch 
intervenJi.n.g negligence broke the chain of ca·usaf.ion neces-
sary to remain upon the defendant for any possible negli-
gence by its flagman at the west end." 
It is submitted that the situation here presented does not 
merely involve a question of imputable negligence or concur-
rent negligence on the part of Goodman, but under the plain-
tiff's own proof, involves a clear standard of cond·uct, such 
as was prescribed in the opinion rendered by the Supreme 
Court of the United States in the case of B. & 0. R. Co. v. 
Goodm.a.n's Ad1n'x. (Decided October 31, 1927.) The simi-
larity between that case and the instant case extends even to 
the names of the principal actors, in that both were named 
Goodman. 
We quot the opinion in full: 
"This is a suit broug-ht bv the wido"r and administra-
trix of Nathan Goodmm~ agafnst the petitioner for causing 
his death by running· him down at a grade erossing. The de-
fence is that Goodman's own neglig-ence caused the death. At 
the trial the defendant asked the Court to direct a verdict for 
it, but the request and others looking to the same direction 
were refused, and the plaintiff got a verdict and a judgment 
·which was affirmed by the Circuit Court of Appeals. 10 F. 
(2d) 58. 
Goodman was driving an automobile truck in an easterly 
direction and was killed hy a. train running southwesterly 
across the road at a rate of not less than sixty miles an hour. 
The line was straight but it is said by the respondent that 
Goodman 'had no practical view beyond a. section house two 
hundred and forty-three feet north of the crossing until he 
was about twenty feet from the first rail, or, as the respond-
ent argues, twelve feet from danger, and that then the en-
gine was still obscured by the section house. He had been 
driving at the rate of ten or twelve miles an hour but l1ad cut 
down his rate to :five or six miles at about forty feet from 
the crossing. It is thought that there was an emergency in 
which, so far as appears, Goodman did all that he could. 
We do not go into further details as to Goodman's precise 
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situation, beyond mentioning that it 'vas daylight and that 
he was familiar with the crossing, for it appears to us plain 
that nothing is suggested by the evidence to relieve Goodman 
from responsibility for his own death. When a man goes 
upon a railroad track he knows that he goes to a place where 
he 'vill be killed if a train comes upon him before he is clear of 
the track. lie kno,vs that he must stop for the train not the . 
train stop for him. In such circumstances, it seems to us 
that if a driver cannot be sure otherwise whether a train is 
dangerously near he must stop and get out of his vehicle, al-
thoug-h obviously he will not often be required to do more 
than to stop and look. It seems to us that if he relies upon 
not hearing the train, or any signal, and takes no further pre-
caution he does so at his own risk. 'If at the last moment 
Goodman found himself in an emergency it ·was his own fault 
that he did not reduce his speed earlier or come to a stop. 
It is true as said in Flawnelly v. Delaware & 'H1-tdson Co., 
225 U. S. 597, 603, that the' question of due care very gen-
erally is left to the jury. But we are dealing with a standard 
of conduct, and when the standard is clear it should be laid· 
down once for all by the Courts. See Southern Pac·ific Co. v. 
Berkshi1·e, 254 U. S. 415, 419. • 
fJ udgment !reversed.'' 1 
If the physical conditions, as claimed by Goodman, were 
such that a driver of an automobile, in the position occu-
pied by him, was unable to make certain whether or not a 
train was dangerously near, there was as stated in the above 
opinion a ''standard of conduct'' which required him to take 
precautions to the extent of stopping and getting out of the 
ear, if necesary. The failure of Goodman to take these pre-
cautions was, it is submitted, an omission, which so far as 
both he himself and the occupants of his car were concerned, 
completely insulated any negligence on the part of. the defend-
ant as to the speed of the train. 
The defendant asked for the following instruction which 
set forth its view as to the proximate cause of the accident 
(Rec., pp. 340-342) : 
INSTRUCTION 4. 
''The Court instructs the jury that if they believe from the 
evidence that the automobile in which the plaintiff's decedent 
''ras riding was driven by the driver thereof in approaching 
the crossing in a reckless and careless manner and that the 
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driver negligently failed to heed the near approach of the 
train; and if the jury further believe from the evidence that 
by the exercise of ordinarv care the driver of the automobile 
could have known of the approach of the train in time to have 
avoided the accident, and that the failure on his part to exer-
cise such care was the sole proximate cause of the accident,. 
then the jury should find for the defendant.'' 
The court, however, refused this instruction, and under no 
other instruction given was the jury authorized to find that 
the act of the driver of the automobile ·was the sole proximate 
cause of the accident. The defendant it is submitted 'vas seri-
ously prejudiced by this error of the court in refusing to 
allow to be .even presented to the jury a defense well sup-
ported by evidence. ~ 
Furthermore, in Instructions B and C, 'vhich were finding 
instructions, the Court deviated from customary and long 
sanctioned terminology. Instead of directing that the negli-
gence, if found, must he ''the'' or ''a'' proxi·m,ate cause of 
the collision, these instructions told the jury that if the de-
fendant failed .to perform its duties as alleged, and ''that 
the collision would not have occurred b'U,t for such failure" 
the defendant 'vould be liable. This phraseology was particu-
larly misleading in the instant case, in that it 'vould natur-
ally be construed to include re1note as well as proxim,ate 
cooses, thereby penalizing the defendant although the jury 
may have thought that the effect of its negligence, if any, was 
entirely cut off by the intervening act of the driver. 
It was apparent at the close of the testimony that the plain-
tiff had abandoned the count in the declaration charging a 
failure· to observe the common law duty of giving due 'varn-
ing of the approach of the train, and no instruction predi-
cated upon such duty was asked for by the plaintiff. This 
was necessarily true in view of the overwhelming proof of 
the many kinds of warnings whic.h were given. 
While the charge of a violation of the statutory duty resting 
upon the defendant to dear its right of 'l;ray of trees and brush 
which obstruct the view· f.or one hundred feet on the sides of 
the crossing, "ras not entirely abandoned, a.s seen from In-
structions A and C, which have been quoted. it is submitted 
that the evidence did not in fact warntnt any recoverv based 
upon this charge, and tlwse instructions ,\rere furtl1er er-
roneous in authorizing such recovery. While there were some 
general statements made hy witnesses that b~ushes or shn1b~ 
bery on the right hand side of Jvlagnolia. Street interfered 
'vith the view· of travelers approaching the crossing·, none 
of them purported to assert that this condition existed within 
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the property lines of the defendant company. But the pho-
tog-raphs taken by the witness Dementi, certified as original 
exhibits, and presented with this petition, as well as the tes-
timony of. Sergeant Harris, Brown, the draftsman of the 
blue print, and the section foremen Nichols and Staples, show 
in a conclusive manner that such a condition did not exist in-
side of the right of way line. 
The instructions themselves were erroneous, even if it be 
conceded that there was sufficient evidence to support a 
proper instruction on the subject. They asserted that there 
was an "unqualified duty'' upon the defendant ''to obey the 
statute of Virignia which required'' it ''to clear from its right 
of way the trees and brush for one hundred f.eet on each side 
of the crossing", whereas the penal statute on which the ob-
ligation is based expressly limits its application to trees and 
brush "when such trees o·r brush obsr~ntct the view of ap-
proaching trains". (Section 3986-A Code of 1924, Chap. 269 
of Acts of 1918, p. 452.) The omission of this qualifying 
clause was obviously very prejudicial to the defendant. 
Furthermore, if this Court should· hold that there was evi-
dence to support a finding of negligence on this issue, it is ap-
parent that such negligence could not have been a proximate 
cause of the accident, for the occupants of the automobile 
did not look up the track, or if they did, under the driver's 
testimony, could not see, on account of the rain smeared on 
the windows. Likewise what has already been said under 
this heading as to the warnings given and the intervening 
responsible negligence of the driver of the automobile, ap-
plies with added emphasis to this charge of. negligence. 
It is earnestly submitted that the e:vidence is insufficient to· 
support a finding that the defendant was negligent as al-
leg·ecl. But even though this Court be of the opinion that the 
ordinance provisions relied upon by the plaintiff are properly 
applicable to this case, and were violated, or that the jury 
w·as justified in finding that the defendant was otherwise neg .. 
ligent as charged, it is further submitted that such negligence, 
was not a. proximate cause of the accident. The defendant 
moved the court to refuse to give any instructions whic.h au-
thorized a recovery by the plaintiff, and subsequently moved 
the Court to set aside the verdict as contrary to the law and 
the evidence and without evidence to suppo1:t it, but both of 
these motions were overruled (Defendant's Bill of. Exceptions 
Nos. 1 and 2, Rec., pp. 333, 336, 339). ':l_lhe case "l"as fully de-
veloped in the trial court, and this Court is asked to enter final 
judgment for the defendant. 
- ---~.! 
------·--------~---
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DEFENSE OF CONTRIBUTORY NEGLIGENCE WAS 
NOT PROPER.LY PRESENTED TO THE JURY BY IN-
STRUCTIONS. 
On motion of the plaintiff, the Court gave the following in-
struction on the subject of contributory negligence (Rec., pp. 
335-336)): 
INSTRUCTION E. 
"The Court instructs the jury that, if the defendant relies 
on contributory negligence on the plaintiff's intestate as a 
defense to this action, the burden of proof is on it to show 
such negligence by a preponderance of By!dence, unless it is 
~hown by the plaintiff's evidence, or deducible from all the 
circumstances of the case; and even if the jury believe from 
tbe evidence that the driver of the automobile was guilty of 
contributory negligence, yet his negligence cannot be im-
puted to the plaintiff's intestate, unless the jury further be-
Heve from the evidence that she had reason to believe that 
the drivel' of. the automobile was wanting in care or skill, if 
there were any such c!rcumstances, and continued to ride in 
thP. automobile after such knowledge had been brought to 
her." 
1\mong other instructions, the defendant asked the Court 
to give Instruction 5, which was as follo,vs (Rec., p. 341): 
INSTR.UCTION 5. 
"The Court instructs the jury that the duty to look and 
listen imposed upon a traveler on a street approaching a rail-
road erossing, as set forth in these instructions, is n continu-
ing- duty, and if there be any point, on approaching said cross-
ing, at which, my looking and listening, a person, whether 
he be the driver or the occupant of an automobile, could 
avoid an accident and he fails to do so, then such failure is 
contributory negligence. And if the jury believe f.rom the 
evidence in this case that the plaintiff's decedent at any point, 
in approaching- the crossing before going upon the tracks, by 
looking and listening could have known of the approach of 
the train and could have thereby avoided the accident, and 
that she failed to so look and listen, then the plaintiff's de-
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cedent was guilty of contributory negligence and the jury 
must find for the defendant.', 
The Court, however, refused to give this instruction. 
The evidence showed without dispute that the decedent, 
in going to the cemetery, had passed over Magnolia Cross-
ing just a few moments previous to the accident. ·while she 
'vas a stranger to the locality,, by reason of her residence in 
N e'v York, certainly she had thereby had a recent oppor-
tunity of observing that there was a railroad crossing at this 
point. If such observation 'vas made by her, there arose upon 
the return trip, a duty of exercising her own senses more 
effectively for her protection, in approaching the crossing The 
testimony of Isham Harris is at least evidence from which it 
might readily be inferred that all of the occupants of the auto-
mobile could have become aware of the train's approach in 
time to have given effective 'varnings to the driver of the 
automobile. If he heard the engine whistle they also could 
hear it. He stated that he did not hear either the decedent or 
any of the others mal{e any outcry. If they had, it is at least 
reasonably possible that the driver would have heeded their 
warnings. 
Instruction E, it will he seen, is not applicable to the proof 
''.rhich has just been referred to, hut limits the jury to im-
putable 11egligence based on the driver's previous conduct. 
Bnt if the decedent failed to perform the independent duty 
resting upon her as a traveler approaching a crossili.g, to 
take care for her own safety, she herself ·was guilty of neg-
1ig·ence proximately contributing· to the accident. At all 
events, the jury had a right to reach this conclusion, and In-
struction 5, which was refused, was directed to this phase of. 
the testimony. No other instruction was given which al-
1owed the defe11dant the benefit of this defense, and the re-
fusal of Instruction 5 was therefore prejudicial error as to 
the defendant. 
C. & 0. Ry. Co. v. Hall, 103 Va. 296; 
8ou,thern R. Co. v. Jones' Adn~ '1·, 118 Va. 685; 
Va. & S. lV. R. Co. v. Skinner, 119 Va. 843; 
Norfolk-Southern R. Co. v. Banks, 141 Va. 715. 
"\Vherefore, f.or the foregoing and other errors apparent 
on the face of the record, your petitioner prays that a writ 
of error and supersedeas may be awarded your petitioner to 
the said judgment of the Law & Equity Court of the City of 
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R.ichmond, and that the proceedings m.a.y be reviewed, the 
judgment reversed and final judgment entered for the de-
fendant. 
Respectfully submitted, 
THE CHESAPEAI{E AND OHIO RAILWAY CO~IPANY7 
By LEAI{E & SPICER, Counsel. 
We, tl1e undersigned counsel, practicing iu the Supreme 
Court of Appeals of Virginia, are respectfully of the opinion 
tl1at the judgment complained of in the foregoing petition 
is. erroneous, and that the same should be revie,ved and re-
versed .. 
WALTER LEAI{E, 
~1EADE T. SPICER, Jr. 
Received December 5, 1927. 
Writ of error and supersedea-s awarded. Bond $5,000.00. 
J·an. 11, 1928. 
VIRGINIA: 
Pleas before the I-Ionorable Beverley T. Crump, Judge 
of the Law and Equity Court of the City of Richmond, l1eld 
for the said City at tl1e Courtroom thereof in the City Hall 
on the 28th day of July, 1927. 
Be. it remembered that heretofore, to-wit: At tl1e Rules held 
in the Clerk's Office of the said Law and Equity Court of the 
City of Richmond on the First Monday in ~fa.y, 1926: Came 
J. Thomas He,vin, Administrator of Mattie Logan, deceased, 
by Counsel, and filed his Declaration against the Chesapeake 
and Ohio Railway Company, which declaration is h1 the words 
'. and figures following, to-wit: 
''Virginia : 
In the Law & Equity Court of tl1e City of Richmond. 
1: J. Thomas Hewin, Administrator of Mattie Logan, de-
ceased, complains of the Chesapeake & Ohio R.ailway Com-
pany, a corporation chartered and existing· under the 
laws of the State of Virginia, of a plea of trespass on the 
case for this, to-wit: 
2: That before and at the time of committing the 'vrongs 
and injuries hereinafter mentioned, the said defendant was 
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the owner and opera tor of a line of. steam railroad and tracks 
and of locomotives and cars running thereon in and through 
the City of Richmond, Virginia, and especially across a1id 
beyond both sides of :Magnolia Street behveen Sixth A venue, 
Highland Park, and the corporate limits of said City of Rich-
mond, whjch said Magnolia. Street was then and there a pub-
lie street and highway of said City, and said defendant then 
and there ran and operated many of its said locomotives and 
cars across said nfagnolia. Street at irregular intervals both 
in the day time and at night. 
page 2 ~ 3: That said crossing, as was then and there well 
known to said def.endant, 'vas, by reason of the 
topography of the ground, a curve in defendant's railway to 
the northward of said crossing, and trees and bushes which 
ohstructed the view of its tracks, a very dangerous one, and a. 
number of serious accidents involving the trains of said de-
fmldant had theretofore occurred at that point as was also 
then and there well known to said defendant. 
4: That said defendant was then and there· operating its. 
~nid I'ailway, locomotives and cars in said City subject to the 
prl)vi~ions of a certain valid oTclinauce of said City, which 
'\?as iu the following language, viz: 
''Chapter 39, section 1, Richmond City Code 1910. 
If any engine or other vehicle lJe drawn or propelled upon 
a. railroad or rail track in a street at a. greater rate than 
four mi]os m1 honr, the person 'vho does it or causes it to be 
done, shall pay a fine of ten dollars. Every locomotive engine. 
put or placed upon any railroad or rail-track in the City shall 
have attached thereto a bell of thirty pounds weight at least, 
and such hell shall be rung whenever the said engine is about 
to pass the crossing of any two streets, and shall continue 
ringing until such engine shall have passed such crossing; 
and if any engine shall pass acros~ any street in this City, 
without first ringing nnd continuing to ring said bell, in man-
·ner aforesaid, the owner of said engine, as well as the per-
son then having the control, conduct a1i.d management thereof, 
shnll each be fi11ed 11ot less than five nor more than tw·enty 
dollars; and i.f any l)erson shall blow, sound, or usc, or cause 
to he blown, sounded, or used, by means of, or with steam, any 
"Thistle or other thing, upon any public street or alley, he 
shall he fined not less than five nor more than twenty dollars; 
and if any Tailroad company, or their agents or employees 
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shall run more than one train at the same time across the 
places where their tracks intersect the streets of 
page 3 ~ this City, without providing· a watchman to "flag" 
each train, said railroad company, as well as the 
person or persons in charge of such trains, or directing their 
movements, shall each be fined not less than five .nor more 
than twenty dollars.'' 
5: That heretofore, to-"rit, on tbe 3rd day of February 
1926, the said intestate was being driven in an automobile, 
neither owned, operated nor controlled by her, westwardly 
along said Magnolia Street and approaching said crossing at 
the same time said defendant ran and operated one of its 
trains of cars southwardly along its said tracks and approach-
ing said crossing. 
6: That it thereupon became and was the duty of said de-
fendant to nse ordinary and reasonable care to so operate 
its said train and to so warn said intestate and the ·driver 
of said automobile of the approach of said train as to avoid 
a collision with the said automobile at said crossing, yet the 
·said defendant disregarded its duty in the premises, and then 
and there carelessly and negligently failed to usc ordinary or 
reasonable care to warn said intestate, or the driver of the 
said automobile, of the approach of said train and carelessly 
and neg·ligently, and without ordinary or reasonable care, 
operated its said train towards and upon the said crossing at 
an excessive and unreasonable rate of speed, whereby as said 
automobile was being driven across the tracks of said de-
fendant at: said crossing, the said defendant carelessly and 
negligently ran its said train into and upon the said automo-
bile with great forc.e and violence, whereby the said automo-
bile was demolished, and the said intestate, without any negli-
gence on her part, was injured and killed, to the plaintiff'~ 
damage, r.I:'en Thousand Dollars. 
page 4 ~ SECOND COUNT. 
Here consider as rewritten the first five pat·agraphs of the 
first count. 
6: That it thereupon became and 'vas the duty of tl1e said 
defendant to obey the said ordinance, and not to propel its 
said train in said J\{agnolia Street at a .(!r(}.le1· rate of speed 
speed than four miles au hour, yet the said defendant disre-
garded its duty in the premises, and then and there, care-
lessly and negligently, and in violation of said ordinance, 
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propelled its said train in and across said niagnolia Street at 
.a greater rate of speed than fou1· miles an hour, and carelessly 
and negligently, and in violation of said ordinance, ran its 
said train into a11d upon the said automobile with great 
force and violence while it was being driven across the tracks.~ 
of said defendant at said crossing, whereby the said automo-
bile 'vas demolished, and the said intestate, without any neg-
ligence on he part, ·was injured and killed, to the plaintiff's 
damage Ten Thousand D'ollars. 
THIRD COUNT. 
Here consider as rewritten the first five paragraphs of the 
· first count. 
6: That it thereupon became aud was the duty of the said 
de~endant to obey the said ordinance and to have a bell of at 
least thirty pounds weight on the engine of said train, and to 
ring· said bell continuously while said train ·was about to 
cross and crossing said :1_\,fagnolia Street; yet the said defend-
ant disregarded its duty in the premises, and carelessly, neg-
ligently and in violation of said ordinance, failed to have 
a hell of at least thirty pounds weight on the said train, and 
carelessly, negligently, and in yiolation of said ordinance, 
failed to ring said bell continuously 'vhile said train was 
a bout to cross and crossing said Magnolia Street, 
page 5 ~ or to otherwise 'varn said intestate or the driver 
of said automobile of the approach o£ said train, and 
carelessly and negligently ran its said train "rith great force 
and violence into and upon the said automobile as the same 
'vas being driven across its said tracks at said crossing, 
whereby said intestate, without any negligence on her part, 
·was injured and killed, to the plaintiff's damage Ten Thou-
Rand Dollars. 
"\Vherefore the plaintiff says ·that, pursuant to the statute 
in such case made and provided, he is entitled to demand a.nd 
have of the defendant the said damag-es of Ten Thousand 
Dollars; and therefore he brings his suite. 
SMITH & GORDON, 
GEDDE~ H. WINSTON, p. q. 
page 6 ~ J. Thomas He"rin, Admr. of Mattie Logan, de-
ceased, 
vs. 
Chesapeake & Ohio Railway Company, a corporation. 
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FOURTH COUNT. 
Here consider as re,,rritten the first, SP.cond, third and fif,th 
paragraphs of the first count, which are to be considered as 
the first four paragraphs of this count. 
5. That trees and brush on the defendant's right of way 
then and there obstructed the vie'y of approaching trains at 
said crossing which 'vas a. public road crossing at grade; and 
thereupon it became and was the duty of said defendant in 
accordance with the statute in such case m.ade and provided, 
to clear from its said right of way said trees and brush for 
one hundred feet on each side of said crossing; yet the said . 
defendant disregarded its said duty, and carelessly, negli-
gently and in violation of said statute, failed to clear said 
trees and brush from its said right of way, as required by 
said statute, whereby the said intestate and the driver of the 
said automobile 'vere prevented from seeing the said ap-
proaching train, and whereby, as said automobile was being 
driven across the tracks of said defendant at said crossing, 
the said defendant carelessly and negligently ran its said train 
into and upon the said automobile with great force and vio-
lence, whereby the· said automobile was demolished, and the 
said intestate, without any 'negligence on her part, 'vas in-
jured and killed, to the plaintiff's damage Ten Thousand 
Dollars. 
(NOTICE OF INTENTION TO R.ELY UPON CONTRIBU-
TORY J\TEGLIGENCE OF PLAINTIFF'S INTES-
TEST.A.TE AS A DEFENCE TO TI-IIS 1\.CTION, 
A.ND P ARTICULAR.S THEREOF, FILED 
page 7 ~ 2ND MAY RULES 1926.) 
Virginia: 
In the Law & Equity Court of the C.ity of Richmond. 
J. Thomas Hewin, Administrator of l\1:attie Logan, deceased~ 
v. 
~Phe Chesapeake S;, Ohio Railway Company. 
N <'tice of intention to rely upon contributory negligence of 
plaintiff's intestate as a defence to this action, and 
particulars thereof. 
Without admitting, but expressly denying that the defend~ 
ant was guilty of any negligence, the defendant 'viii rely upon 
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the contributory neg·ligence of the plaintiff's intestate as a 
defence to this action, the particulars whereof are set forth 
as f,ollows: 
1. The plaintiff's intestate, upon the occasion of her injury, 
was an occupant of an automobile being driven by one Fred 
Goodman at au excessive and improper rate of speed, with 
the knowledge and acquiescence of the plaintiff's intestate. 
2. The plaintiff's intestate, upon the occasion of her injury, 
was an occupant of an automobile being driven by Fred Good-
man, and neit11er plaintiff's intestate nor the said Goodman, 
with the know'ledge and acquiescence of the plaintiff's intes-
tate, looked or listened for the approach of the engine and 
cars to the crossing. 
3. The plaintiff's intestate, upon the oceasion of. her injury, 
'vas an occupant of an automobile being driven by one Fred 
Goodman, and that both the plaintiff's intestate and said 
Goodman, with the knowledge and acquiescence of plaintiff's 
intestate, negligently failed to heed the warnings 
page 8 ~ given by the defendant of the approach of the en-
gine and cars to the crossing, w;hich both saw and 
heard or ought to have seen and heard by the exercise of or-
dinary care. 
4. Plaintiff's intestate·, upon the occasion of her injury, 
'vas an occupant of an automoblle being driven by one Fred 
Goodman, and that both plaintiff's intestate and said Good-
man, with the kno,vlcdg·e and acquiescence of the plah1tiff's 
intestate, 11egligently failed to heed the crossing signal and 
alarm announcing the approach of the engine and cars to the 
cros~ing, which both saw and heard, or ought to have seen and 
]ward, hy the exercise of ordinary care. 
5. The plaintiffs intestate, upo.n the occasion of her injury, 
'vas an occupant of an automobile being driven by one Fred 
Goodman, and that both the plaintiff's intestate and the said 
Goodman, with the knowledge of the plaintiff's intestate, could 
have avoided the injury she received after they both knew or 
oug-ht to have known, by the exercise of ordinary care, of 
the approach of. the engine and cars to the crossing. 
6. The plaintiff'~ intestate, upon the occasion of her injury, 
'vas an occupant of an automobile being- driven by one Fred 
Goodman, and lJoth the plaintiff's intestate and said Good-
- -~- ' 
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man knew, or ought to have known by the exercise of ordinary 
care, of the approach of the engine and cars to the crossing, 
and failed to use ordinary care to prevent the collision of the 
automobile with the engine and cars on the crossing. 
7. The said Fred Goodman, driver of the automobile, was 
neg·ligent in the particulars hereinbefore alleged, and said 
negligence 'vas imputed to the plaintiff's intestate. 
8. The plaintiff's intestate was negligent in other particu-
lars which will be show·n by the evidence for the plaintiff. 
page 9 ~ (PLEA OF NOT GUILTY, FILED 2ND MAY 
RULES 1926.) 
Virginia: 
In the Law & Equity Court of the City of Richmond. 
J. Thomas Hewin, Admi11istrator of 1\1attie Logan, deceased, 
v. 
'I'he Chesapeake & Ohio R-ailway Company. 
Plea of Not Guilty. 
·The said defendant, by its attorneys, comes and says that 
it is not guilty of the premises laid to its charge, or any 
part thereof, in manner and form as complained of in the 
Declaration, or any count thereof. 
And of this the said defendant puts itself upon the country. 
LEAI{E, LEAJ{E & SPICER, p. d. 
page 10 ~ And at another day, to-wit: at a La'v and Equity 
Court held the 24th day of May 1927: 
This day came again the. parties by their attorneys and 
also a jury, to-wit: T. I. Alma rode, L. S. Courtney, H. E. 
Pearce, C. C. 1\'lundy, Marshall N. Newell, B. 1\L Dabney and 
Herbert F Waldrop, being sworn well and truly to try the 
issue joined in this case and having partly heard the evi-
dence ""ere adjourned until tomorrow morning at half past 
ten o'clock. 
page 11 }- And at another day, to-wit: at a Law and Equity 
Court held the 25th day of ~fay 1927: 
C. & 0. Ry. Co. v. J. Thomas Hewin, Admr. 63 
This day came again the plaintiff and defendant by coun-
sel and the jury sworn i11 this ease on yesterday appeared 
in Court in accordance with their adjournment and having 
~ully hear the evidence 'vere adjourned until tomorrow morn-
ing at half past ten otclock. 
}Jage 12 } And at anotl1er day, to-wit: at a Law and Equity 
Court held the 26th day of ~1:ay 1927: 
This day came again the plaintiff and defendant by counsel 
·and the jury sworn in this case appeared in Court in accord-
·ance with their adjournment on yesterday and having heard 
the arguments of counsel 'vere sent out of court to consult of 
n verdict, and after some time returned into court with a 
verdict in tl1e words and figures following, to-wit: ''We the 
~T ury on issue joined find for the plaintiff and assess da~­
uges in the total sum of Four thousand Dollars ($4,000.00)-
to be divided as follows! 
To : Rose Perkins (her sister) 
Oliver A. Harris (her nephew) 
Isham Harris (her nephew) 





Total Damages. . . . .................... $4,000.00, 
Thereupon the defendant by counsel moved the Court to set 
aside the said verdict as contrary to the law and the evidence 
on the following grounds!. 
1. Verdict contrary to the law and evidence, and without 
evidence to support it; and motion is made to enter up judg-
ment for the defendant notwithstanding the verdict of the 
jury. 
2. ~Iisdirection of the Court. 
3. Error of the Court in admission and rejection of evi-
dence. 
4. Refusal of the Court to give instructions asked for by 
the defendant and in modifying certain instructions asked for 
lJy the defendant, and in not giving the same without modifi-
cation. 
., 
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· 5. The damages are excessive, and without evidence to sup-
port them. 
6. Error of the Court in allo,ving the ordinance of the 
City of Richmond limiting the speed to four miles per hour 
and respecting the ringing of the bill to be introduced in evi-
dence, and to furnish grounds of recovery in this case. 
Whic.h motion the Court continued for argument to be 
heard thereon. 
page 13 ~ And no'v at this day, to-·wit: at a Law and 
Equity Court held the 28th day of July 1927: 
This day came again the plaintiff and defendant by coun-
sel and the Court having heard argument upon the motion of 
the defendant to set aside the verdict of the jury rendered 
in this case a.ncl now being advised of its judgment to be 
rendered herein doth overrule the said motion. 
Therefore it is considered by tlw Court for reasons stated 
in '\rriti11g and no,~.r made a part of the record, that the plain-
tiff recover against the defendant the sum of Four thousand 
·dollars with interest thereon to be computed after the rate 
of six per centum per annum from the 26th day of }fay 1927 
until paid and his costs by him about his suit in this behalf 
expended. 
It is further considered by the Court that the said J. 
Thomas Hewin, Administrator do pay unto Rose Perkins, 
sister of the decedent, the sum of Two thousand dollars; to 
Oliver A. Harris,. a nephe\\r of the decedent, the sum of Six 
hundred and sixty-six dollars and sixty-six cents; to Isham 
Harris, nepl1ew of the decedent, the sum of Six hundred and 
sixty-six dollars and sixty-seven cents; and to Joseph Har-
ris, nephew of the decedent, the sum of Six hundred and 
sixty-six dollars and sixty-seven cents, with interest on said 
amounts to be computed after the rate of six per eentum per 
annum from the 26th day of May f927 until paid. 
1\!Iemoranclum: ·upon the trial of this case the defendant. 
by counsel excepted to sundry opinions of the Court given 
against it and on its motion Jea.ve is hereby given it to file 
·bil1s of exceptions or certificates of exception herein at any 
time within sixty days from tl1is da~e, as prescribed by la"t· 
Upon the further motion of the defendant by counsel it. is 
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ordered that the judgment this day rendered in this case be 
suspended f.or a period of ninety days from this 
page 14 ~ date in order to enable the said defendant to apply 
for a writ of error and supersedeas upon condition 
that said defendant or some one for it enter into bond before 
the Clerk of this Court in the pena~ty of One thousand 
dollars 'vith surety to be approved by said Clerk and condi"" 
tioned according to la'v within fifteen days from this date. 
page 15 ~ ~{attie Logan's Admr. v. Chesapeake & Ohio Rail-
way Co. 
1tiemo. by Court. 
On the defendant's motion to set aside the verdict of the 
jury, my conclusions are: 
1. That the speed ordinance in evidence is applicable to 
a railroad crossing a street as in the present case. This has 
been the construction placed upon the ordinance in this court 
and other courts of the City for some time past, ecrtainly 
without variation in this court. It seems to me the reason-
able construction, . and I see no reason why the trial court 
should not adhere to it. 
2. It is urged that if the driver of the automobile was 
negligent, it was the proximate cause of the collision although 
tlw defendant may have been negligent, and therefore even if 
the driver's negligence should not be imputed to the decedent, 
yet the collision was proximately caused by an intervening 
independent event and the defendant therefore is not liable 
thong·h the driver might he. It is insisted that this view of 
the case was excluded by the instructions given, and also 
that the evidence establishes such a conclusion to. be the t'l:ue 
result of the case. It may be ''rhen there is negligence on the 
part of the plaintiff in some respP.et unexpected and uncon-
nected with the negligence charged against the defendant, 
and sueh neg-ligence causes the injury, then the plaintiff's 
neg-ligence should rather be termed the actual proximate 
cause of the occurrence than merely contributory negligence. 
That is t.he case, for example in the case of a yard employe, 
who is injured while in violation of the yard rules ; there such · 
violation may be considered the proximate cause. In Wil-
1noth vs. So,u.thern Railway C01wpany, 125 Va. 511, under the 
peculiar circumstances of that case, a negligent 
pag·e 16 ~ act of the plaintiff was held to be the proximate 
rather than a contributing cause. 
// But to make such a ruling \vith reference to the negligence 
I. of the driver of an automobile in an action by an innocent pas-
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/ senger, to whom such negligence is not to be imputed, would 
be to disregard and overthrow many decisions in this State 
in such cases as Carlton v. Bmulat·, 118 Va. 521; Shifflet vs. 
V. R. & P. Co .. l36 Va. 72; Directo~r General v. Pence, 135 
Va. 329; and Lavenstein v. JJfaile, 146 Va. 789. Indeed the 
doctrine of the non imputability of the driver's negligence 
would be dis~ipated. The instant case is merely one of the 
concurring negligence on the part of the defendant and of the 
driver. The driver's negligence was not the sole proximate 
cause, and it is not to be imputed to the plaintiff as a contribu-
ting proximate cause. The speed ordinance has its origin in 
the fact that it was foreseen that a person might be driving 
across the track as a train approached the crossing. In the 
recent case of Srmith vs. Read-ing &c. Transit Co., 282 Pa. 511, 
the same question was involved and it was held that the driv-
er's neglig·ence and the defendant's were concurring con-
tributing causes and either or both might be held liable. 
The motion for a new trial may be overruled. 
B. T. C .. 
July 23, 1927. 
page 17 ~ Virginia: 
mond . 
In the Law & Equity Court of the City of Rich-
• J. Thomas IIewin, Administrator of ~iattie Logan, deceased, 
v. 
The Chesapeake & Ohio Railway Company. 
• DEFENDANT'S BILL OF EXCEPTIONS NO.1. 
Be It Remembered That on the trial of this case and after 
the jury had been selected and sworn, the follo,ving evidei1ce 
was introduced before the jury: 
page 18 ~ The Court: Gentlemen, upon the request of the 
court that counsel proceed to select a jury by strik-
ing off one on each side from the panel (there being nine ju-
rors present, and so reducing the jury to seven), that hav-
ing· heen done, then, in response to questions put to the jury 
by the court upon their voir d'ire, it \Vas ascertained by the 
response of one of the jurors tha.t his father was an empioyee 
of. the defendant, The Chesapeake & Ohio Railway Company, 
C. & 0. Ry. Co. v. J. Thomas Hewin, Admr. 67 
and he, as a young man, was living as a member of the family 
in the house of his father, under those circumstances I think 
that the juror should be excused inasmuch as those facts were 
brought out in open court and might place the juror in an 
embarrassing position, so I 'vill excuse that juror and will 
place before counsel again the panel of nine and allow them 
to proceed to strike off. I will excuse the juror referred to 
f,rom the jury. . 
1\tir. Leake: We save the point. 
page 19 } FRED. GOOD:NIAN (Col.), 
a 'vitness on behalf of the plaintiff, being first duly 
sworn, testified as follows : 
EXAMINATION IN CI-IIEF. 
Bv Mr. Smith: 
· Q. Fred, your name is Fred Goodman~ 
A. Yes, sir. 
Q. What is your business t 
A. Run car for hire. . 
I ' • 
Q. What were you doing or who were you driving for on 
the 3rd of February, 1926 f 
A. W. I. Johnson, und~rtaker. 
Q. Did you attend the funeral of Lula Hughes on that day~ 
A. Yes, sir. 
Q. Where was the service held, what church. 
A. First and Leigh, Sharon Church. 
Q. "\Vha.t time was the funeral, 
A. Funeral was at three o'clock. 
Q. Where was the burial? 
A. vV oodland Cemetery. 
Q. Where is that cemetery? 
A. In Highland Park. 
Q. "\Vhat street do you go on to get there? 
A. ~Iagnolia street leads right into it. 
page 20 } Q. Is that crossing in the city of Richmond? 
A. Yes, sir. 
Q. Did the accident occur going to the burial or coming 
from it~ 
A. Coming from the cemetery. 
Q. Who was in your car, and state how they were sitting? 
You were driving? 
A. I was driving. Isham Harris ''"'as on my right. I didn't 
know the name of the people. Ella Archer was there. I 
never saw those people before and wouldn't kno'v them if I 
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saw them. Ella Archer 'vas in the rear of Isham Harris. Rose 
Perkins was in the rear of me. 
Q. Where were the people that were killed sitting! 
... 4.... On the rear seat. 
Q. On the· third seat? 
A. Yes, sir. . 
Q. Yon have seen Rose Perkins here; . she wasn't killed t 
A. No, sir. 
Q. She and Ella .Archer were sitting in the middle seat~ 
1\.. Yes, sir. 
Q. Was there anybody sitting in the rear seat that wasn't 
killed 1 
A. Little girl. . 
page 21 ~ Q. Little Perkins girU 
A. Yes, sir. 
Q. She was in the third seat and 'vasn 't killed Y 
A. Yes, sir. 
Q. That is the way they were sitting when you came from 
the burial? 
A. Yes, sir. 
Q. What time did the exercises takes place, do you think? 
Witness: Do you mean leave the church~ 
Mr. Smith: The burial. 
A. Li. ttle a~ter 4 o'clock. 
Q. What was the state· of the weather at that time-four 
o'clock? 
A. That was the worst day I had seen the year of 1926. It 
was raining so tremendous hard that we couldn't hear a sound 
or anything at all, neither could I see anything hardly before 
me. 
Q. You say it was raining tremendously hard 1 
A. Yes, sir. The car that I drove at that time had a·n alumi-
num top to it. That made it much harder to hear. 
· Q. Rain falling on it made it that much harder to hear·! 
A. Yes, sir. 
Q. Did you stop before you got on the track? 
page 22 ~ A. Yes, sir. I had to stop because it was such 
a bad place down there. It was mud up to the hub. 
I had to go in first gear to come up the hill. 
Q. What hill? 
A. Up the grade to the track. 
Q. You mean at the bottom of the grade to the track there 
was mud? 
A. It was a mud puddle do,,:rn there, almost came up to the 
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hub of the wheel. I had to go in low gear coming up. I don't 
know ·whether I changed the gear or not. 
Q. You were in lo·w gear when you went up? 
.A .• Yes 1 sir. 
Q. "Wbat speed were you making when you approached that 
crossing~ 
A. I don't think I was making over five miles an hour to 
save my life. I kno\v it is a very dangerous pla.c.e. I was 
trying· to see whethes any train was coming or not. 
Q. You kne'v it \vas a dangerous place~ 
A. Yes, sir. 
Q. Were you on the lookout? 
A. Yes, sir. 
Q. Were you listening~ 
A. ·Yes, sir. 
page 23 ~ Q. Looking? 
A. Yes, sir, with all the eyes I had. I looked 
with all the eyes I had, but I didn "t see o·r hear a sound o~ 
anything but that rain falling on the top. 
Q. You were coming this way into the city; the train then 
was eoming from your right, was itY 
A. It \Vas eoming in this direction. (Indicating.) 
Q. On your rig·ht ~ 
A. Yes, sir, the train was coming on my right. 
Q. Isham Harris was on your right? 
A. He was bebveen me and the train. 
Q. Dkd you look up the track to see if there \Vas any train 
coming? . 
A. As soon as I got to the track I looked to see could I 
hear anything coming. The train must have been 100 feet 
from me. When I seen it I \Vas like I am sitting now, right 
straddling the traek, right in. the center of the track. 
Q. Where were you when you first saw the train 1 
A. Right on the center of the track; the car was in the cen-
ter of the track; both wheels were straddling the track when 
I :first saw the train. 
Q. Yon say you could see up the track about 
page 24 ~ 100 feet 7 
A. Yes, sir. 
Q. "What about the bushes on the right of the track on 
that hillf 
A. That is why I couldn't see until I got on track. I 
couldn't see the train until I got on the track. 
Q. vVhy? 
A. Account of the bushes there. 
Q. Are those bushes there now~ 
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.A. No, sir, they have been cut down since that time. 
Q. How long after this accident were they cut down? 
A. Within two 'veeks time they were cut down. 
Q. But at that time, going up that incline to the track, ho'v 
far up could you see the train 1 I-I ow far was it possible for 
you to see the train? 
A. I don't think when I was in that bottom I could see that 
train at all hardly until it got right on me, I suppose about 
fifty feet, something like that, when I am in the bottom, it 
seems to me like. 
Q. Did you ·see any lights at the crossingf 
.A. No, sir. 
Q. Or hear any bells~ 
A. I didn't see nothing or hear anything. I 
page 25 ~ looked with all the eyes I had. I didn't see any-
thing, neither did I hear the 'vhistle blo,v. 
Q. How long have you been driving~ 
A. Since 1917. 
Q. 1917 ~ 
A. Yes, sir. 
Q. Last year, in February, you had been driving nine 
years, anyho,v. What kind of car was the one you were driv-
ing? 
A. Cadillac sedan. 
Q. You have said it was raining tremendously. What was 
the temperature~ 
.A. It was awful cold. That was the coldest rain we had 
that year, the worst day we had that year, anybody that can 
remember that day. 
Q. vVere the 'vindo,vs all closed to the car f 
A. Yes, sir. 
Q. Who owned the car 1 
.~. I owned the car at the time. 
Q. You owned the car? 
A. Yes, sir. 
Q. N o,Y, you 'vere just about the center of the track, when 
vou saw the train? 
· A. Yes, sir. 
page 26 ~ Q. Ho'v far off do you think it was when you 
saw it~ 
A. It seemed to me about 100 feet. 
Q. The train was about 100 feet from you when you saw it f 
A. It seemed like it was as near as I can guess at it. 
Q. Yon were on the track~ 
A. I was on the track, both 'vheels straddling the track. 
Q. What part of your car did it hit~ 
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A. It hit the rear bolt in the rear spring and also the top 
part. 
(J. Hit the rear what? 
A. R.ea r bolt in the spring and the top pa.rt. 
Q. Who was injured 1 
A. Well, I was injured, myself. My arms and hands were 
cut up. 
Q. vVha.t damage was done to the automobile? 
.A. Tore it all to pieces. 
Q. Was it worth anything after the accident~ 
A. No, sir, was.n 't any good at all, haven't done anything 
to it since that. 
Q. Two people on the rear seat, they were the ones that 
'vere killed? 
A. Yes, sir. 
Q. 1\{attie Logan and William Harris. What 
page 27 ~ about Rosa Perkins and Ella Archer. 
A. They w·ere injured? 
Q. You were injured? 
A. Yes, sir. 
Q. \Vas Isham Harris injured f 
A. I don't think he. was. 
Q. Do you know what kin this dead 'voman was (the one 
-whose funeral you were attending) to Mattie Logan? 
A. I think it was cousin or some close relation. Do you 
mean to Isham Harris? 
Q. I mean :h1:a ttie Logan. What kin 'vas she to the woman 
who 'vas being buried ~ 
A. I think she 'vas a sister. 
Q. The other man was a brother? 
A. Yes, sir. 
Q. Brother and sister of. he dead woman whose funeral 
you were attending 'vere the ones that were killed? 
A. Yes, sir. 
Q. Can you form any idea of ho'v fast that train was going? 
A. Well, I :figure it was coming looked to me about 30 or 
40 miles an hour, for the simple reason I was on the center 
of the track and I tried to g-et off and the train hit the rear 
part of it. That is why I think it was coming that 
page 28 } fast. 
Q. Do you know ho'v far the train 'vent after it 
hit you? 
.r\ . . No, sir, I do not. 
Q. You were pretty badly hurt? 
A. Yes, sir, I was hurt, myself. 
Q. Do you kno'v anything about any lights there or sign 
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there at that crossingf Did you see them on this occasion~ 
Did you see any lights or hear any bells ring at the crossing-
automatic bellY 
.A. No~ sir. 
Q. Would you have heard them if they hnd sounded t 
A. If the whistle had blo\vn or lights burnt at all I 'vas 
bound to see because I was looking with all the eyes I had. 
Q. You were looking and listening with all your eyes and 
ears¥ . 
A. Yes, sir. If the 'vhistle ble·w I 'vas bound to hear it. 
I don't s~e what kept me from hearing it if they blew like they 
usually blo\v. 
Q. Were you exercising all the care and precaution that 
von could exercise 1 
.. A . .Always do when I pass there. 
CROSS EXAMINATION. 
By Mr. Leake: 
Q. Who was the owner of. tha.t car~ You~ 
A. Yes, sir. 
Q. How long had you been operating that car'f 
pnge 29 ~ A. It was not quite twelve months I don't think. 
Q·. Had you been to this cemetery before? 
~ A. Yes, sir. 
Q. How often had you been across that crossing7 
A. I don't know, sir. I used to go across there occasion-
ally. I don't know how many times but generally I go across 
there. I go across there I don't know how often. 
Q. How long have you been going across there1 
A. I have been going across there ever since it has been a 
cemetery off and on. 
Q. How long is that? 
A. I don't know ho'v long the cemetery has been there. 
Q. Two years or three years ? 
.l\.. Yes, sir, I had been going there at least two or three 
years, probably more. 
Q. Five? 
A. I can't say. I have been there off and on ever since it 
has been a cemetery. 
Q. You were thoroughly familiar \vith the crossing? 
A. Yes, sir, I knew that crossing. 
Q. Didn't you know there was an automatic bell and flash 
light . at that crossing? 
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A. That is what I 'vas looking for? 
page 30 ~ Q. You say you did kno'v it was there~ 
A. Yes, sir. That is what I was looking for. I 
'vas looking for the fiash light. 
Q'. Did you know about the automatic bell being there? 
A. I didn't hear any sound. 
Q. I ask you whether you knew there 'vas one there ~ 
A. Yes, sir, I knew there was a bell there. Sure, I knew it 
was a bell there. That is what I 'vas listening for, sound of 
some kind. 
Q. I would like to ask you if you did not testify at the 
Coroner's inquest, held on the 6th of February, 19261 Didn't 
you testify before Coroner " 7hit:field 1 Did you or not? You 
understand me, don't you f 
A. Yes, sir, certainly. I thought you 'vere going·to ask some 
other question. 
Q. I am going to ask you if you didn't make this state-
ment. The Coroner asked you this question: 
'' Q. Do you know whether there is a bell there at the cross-
ing? 
A. I don't kno,,.,., sir, whether there is a bell there or not." 
Did you make that answer to that question 1 
A. I couldn't have told him that. I told him I 
page 31 ~ didn't hear a sound there; I told him that. 
Q. Ypu deny having made that statement? 
A. No, I don't deny no statement I ~de. 
Q. I ask you did you make that statement¥ 
A. I never told him I didn't kno'v it was a bell there. 
Q. Then you deny having made that statement~ 
A. I don't remember telling him I didn't knovt"' it was a 
hell there. 
Q. Do you deny it or not, making that statement f 
A. I don't recollect making a statement of that kind. 
Q. N o,v, I am going to ask you if Dr. \Vhitfield didn't 
again ask you this: ''But you ought to know whether there is 
a sign there or bell there if you crossed there a hundred 
times 1" "A. I certainly don't kno,v. Q. Yon don't know~ 
A. No, sir." 
Did you make that statement? 
:Mr. Smith: Suppose you read all. 
~~rr. ·Leake: "And further this deponent saith not'' it says. 
1\f r. Rmith: You skipped there a: yery important statement. 
Mr. Leake: I have not. 
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Mr. Smith: "I know it used to be one but I don't 
pa6r-e 32 ~ know whether it is there or not.'' 
Mr. Leake: I object to that statement. You are 
reading from another statement. 
Mr. Smith: I am readig· from his statement. That is part 
of his statement. 
The Court: You can call attention to that. 
Mr. Smith: That is part of his statement. 
By ~fr. Leake: 
Q. I will ask you the whole thing. I am going- to ask you 
if you didn't make that statement on page 6. I will start with 
the page Mr. Smith talks about. I am going to ask you if 
yon were not asked these questions : 
"Q. Do you know whether there is a bell there at the cross-
ing~ 
A. I don't know, sir, whether there is a bell there or not. 
Q. I-Iave you ever been across there before? 
... ~. Yes, sir. 
Q. Ho,v many times before? 
A. I have been across there-Sometimes I cross there once 
a week, something like that. 
Q. You have been across there 100 times? 
A. Sure. 
page 33 ~ Q. Don't you kno'v whether there is a bell at 
that? 
A. I don't kno,v. As a rule I never get there when the train 
is coming. That is why I don't know. 
Q. Is there any sign there warning you to stop at the rail-
road crossing? 
~) .. , A. I know it used to be one, but I don't know whether it is 
tl1ere now. That day I couldn't see anything; you couldn't 
sec your hand before you. 
Q. But you ought to know whether there is a sign there or 
bell there if you crossed there a hundred times. 
A. 'V ell, I certanly don't know. 
Q. You don't know. 
A. No, sir." 
I ask you if you did not make those answers to the ques-
tions, as read, before the Coroner? Is that a correct ·report f 
A. I don't kno'v 'vhether that is a correct report or not. I 
have been going there so many times since that time I have 
looked at it more tl1an before. At that time I hadn't paid any 
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})articular notice, but I noticed after the accident happened 
in going there and looking it over. 
Q. Since that time you found out there is one 
page 34 ~ there ~ 
A. Sure, and because I took more notice than be-
fore. 
Q. These were your answers at the inquest upon the view 
of the body of 1\:fattie Logan, weren't they~ 
A. Yes, sir, I was at the inquest. 
Q. I am g·oing to ask you if you were not summoned be~ore. 
the Police Court for careless and reckless drivingY 
~Ir. Smith: I don't think that has anything to do with it. 
The Court: I don't think that question is admissible~ 
Mr. Leake: Let's see-
The Court: If you want to, ask him whether he made a 
statement elsewhere that is different. 
Mr. Leake: I want to ask him if he didn't make that state-
ment before the Police Court. 
The Court: Makes no difference what the hearing is about. 
l\fr. Leake: I have to give him what it is about in order 
to identify it. 
By l\1r. Leake : 
Q. Did you make a statement before the Police Court? 
vVitness: What kind of statement 1 
The Court: Did you testify there~ 
.A. Yes, sir. 
11age ~5 } By Mr. Leake : 
Q. You say Isham IIarris was sitting on the 
right hand side of. you? 
A. Yes, sir. 
Q. Is there anything the matter with your eyesight? You 
can see all right 1 
A. Yes, sir, I can see all right. 
Q. Anything the matter with your ears? Can you hear all 
right~ 
A. Yes, sir, I can hear all right. 
Q. You state here that when you were on the track .the 
train was 100 feet away from you? 
.A .. Yes, sir. I said about. 
Q. I am going to ask you if you didn't state this at the in-
quest: 
'' Q. rren us what happened, how it happened~ 
A. vV e left the cemetery coming to the railroad crossing. 
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At that time the rain 'vas corning down in torrents; so I 
got down, about to make the crossing where the water was so 
deep I slowed up and I stopped just before I got to the 
crossing to see if I heard anything. It was raining so hard I 
didn't hear any whistle or anything until I got on 
page 36 ~ the railroad track, and it seemed to me the engine 
'vas about thirty feet from me. I tried to get off 
the track the best I could, and it struck the rear end of my 
car I was driving.'' 
I ask you if you didn tt make that answer to the question 
t11Cre! 
A. When a man gets in a place of that kind you can't tell 
what the distance is. When you asked me, I was sick then, 
when thev had me at court. 
Q. That 'vas. on the 6th of February? 
A. ·Yes, sir. I was in no condition to talk. 
Q. Tl1e accident happened on the 3rcl of February? 
A. Yes, sir. You get in an accident on the 3rd of Febru-
ary, you are not in a condition to talk to anybody. 
Q. That is the explanation you give; that you were sick¥ 
A. I can't say that, but I was excited at the time, I kno'v 
that. 
Q. Ho'v fast did you say that automobile was going up to 
that track~ . 
A. I don't think I was going over five miles an hour. I 
don't think so. l\Hght have been going a little faster. 
page 37 ~ R-E-:DIRECT EXA~:IINAr:elON. 
By Mr. Smith: 
Q. The car you were driving didn't belong to any of those 
people in the car-to this dead woman ~ 
A. No. sir. 
Q. They had no control over it whatever¥ 
~\. ~o, sir. ' 
Q. You were driving for Johnson, the undertaker¥ 
}~. Yes, sir. 
Q. They had no control over the car at all? 
~- No, sir. 
RE-CROSS EXAMINATION. 
Bv ~[r. Leake : 
· Q. Did I understand you were driving for Johnson, the 
undertaker f 
C. & 0. Ry. Co. v. J. Thomas Hewin, Admr. 77 
A. Yes, sir. 
Q. What Johnson~ 
A. I. C. Johnson. When I wait on a. funeral, of course, the 
car belonged to me and I am serving him, serving Johnson. 
Q. Was he employed by you f 
A. I was employed by him. 
Q. And you used your car in the employment? 
A. Yes, sir. 
Q. Yon too the same passengers over this cross-
page 38 ~ ing to the funeral, didn't you, over this. crossing¥ 
.l\ .. Yes, sir. 
By :Nlr. Smith: 
Q. Was it raining just as hard when you went over there 
the first time as the SP.eond time 1 
A. I think so. I am pretty sure of it. It was raining 
pretty hard. It looked like it was raining harder when I 
came over there than when I went over there. 
~y lVIr. Leake : 
Q. I want to ask you if Isham fiarris didn't tell you, when 
you were down there in the bottom, that the train was com-
ing? 
Jl. ~o, sir. ~o, sir. 
Q. I am going to ask you if he didn't tell you, after get· 
ting up near the track, to stop ~he car, or ·words to that effect, 
that the train was coming, ''Please ~top''. 
A. Isham Harris didn't open his mouth to me a bit more 
than that cuspidor. 
Bv !Jr. Smith: 
· Q. If anybody had told you the train \Vas coming·. would you 
have gone on the trac.k1 
page 39 ~ :Mr. Leake: vVe object. 
A. No, sir. 
Bv T\1r. Smith: 
·Q. You had no juteution of committing suicide that day, did 
-on~? 
A. No, sir, I certainly did not. 
l\fr. Leake: '\Ve obje~.t to that. 
rJ'he Court: I think he can answer the question. 
Witness stood aside. 
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page 40 ~ ELLA ARCHER (Col.), 
a 'vitness on behalf of the plaintiff, being first duly 
1s·worn, testified as fol~ws : 
EXAMINATION IN CHIEF. 
By Mr. Smith: 
Q. Ella, your name is Ella Archer ~ 
A. Yes, sir. 
Q. You were born. and raised in Richmond f 
A. I wasn't born here but raised here. 
Q. \Vhere were you born? 
A. I was born in Chesterfield County. 
Q. I mean here in Virginia? 
A. Yes, sir, I was born in Virginia. 
Q. Now, were you at the funeral of Lula Hughes on the 
3rd of February, last year? 
.A. Yes, sir. 
Q. What kin 'vas Lula Hughes to you? 
A. 1\fy mother's sister's daughter. 
Q. Then, she must have been about your niece? 
A. No, sir. We were sisters' children-first cousins. 
1\Ir. Smith: Let's get it first cousins, then. It shows how 
mixed up I am. 
Witness : We were sisters' children. 
Q. \Vhat kin 'vas Lula I-Iughes to William Harris 
page 41 ~ and Mattie Logan 1 
A. He was their brother. 
Q. William Harris was Lula Hughes' brother; and what 
lcin was 1\Iattie Logan to Lula IIughes? 
A. Sister. 
Q. They were attending their sister's funeral 1 
A. Yes, sir. 
Q. "\\There was ~~Iattie Logan living? 
A. Living in New York. 
Q. Was she born in Virginia? 
A. Yes, sir. She was born in Virginia. 
Q. But she was living in N e"r York? 
A. Yes, sir. 
Q. How long had she been living in New York? 
A. Ever since I was a little child. 
Q. She was living there before that cemetery was started 
at Woodland? 
A. Certainly she was. 
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Q. Been living in New York ever since before that ceme-
terv was started Y 
A. She has been there over thirty years. 
Q. This is a new cemetery out there? 
page 42 ~ A. Yes, sir. 
Q. Do you know \vhether or not she was a 
stranger to that locality? Ever been there before as far as 
vou kno\vf 
• A. No, sir. 
Q. When did she get here to attend the funeral 
A. She came Sunday morning before the funeral. 
Q. What day was the funeral~ 
A. The 3rd of February, on Wednesday. 
Q. She came Sunday and the funeral was Wednesday f 
A .. Yes, sir. · 
Q. Now, the accident happened going to the burial or com-
ing away? 
A. Coming from the burial. 
Q. Who was in the car? What sort of car was it Y 
A. It was a closed car. 
Q. Closed car? 
A .. Yes, sir. 
·Q. Do you kno\v "rho was clricing? 
A. I didn't know at that time who was driving. 
Q. Didn't know at the time? 
A. I didn't kno\v the driver at the time. 
Q. What is his name? 
A. Fred Goodman I found afterwards. 
)Jage 43 ~ Q. Before that you had never seen him? 
A. Not to my knowing. 
Q. Now, he was driving, and who was next to him! 
A. Isham Ha1-ri s, my cousin. 
Q. lie was on the front seat next to him, and who was be.-
llind Isham Ifarris on the middle seat~ 
A. AR- much as I remember about it, my cousin, Rose Per-
kins, was next to him. 
Q. Rose Perkins waR behind Isham Harris; that would put 
von behind Fred Goodman Y 
· A. ·yes, sir. 
Q. The people tl1at were killed were where? 
A. In the rear of tl1e ear. 
Q. Where \Vas the little girl, Ruth Perkins? 
A. B.etween 'Villiam and cousin Mattie. 
Q. Between the two people that were killed? 
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Q. What was the state of the weather when you all went to 
that cemetary and when you came backY 
A. It was an a'vful rainy day. 
Q. What 'vas the temperature~ 
A. It was cold, too; it was February. 
Q. When you all started back from the ceme-
page 44 ~ tery, started to come away from the cemetery, and 
approaehing the railroad track, was it rianing hard 
or not? 
.A. Raining very, very hard, as hard as I ever saw it rain 
in my life. 
Q. Raining as hard as you ever saw it rain in your life l 
J-\. Yes, sir. 
Q. Were the 'vindows closed in the car f 
.A. Yes. 
Q. Could you see any distance out of the windows, raining 
as it -was? 
A. No, I don't think so ; I don't remember seeing anything. 
Q. Had you ever been to the cemetery before¥ 
A. Yes, sir, I 'vent out there when it was dedicated. 
Q. Did you kno'v anything about being any automatic sig-
nals on the track there at the crossing? 
A. No, sir. 
Q. Or any lights or anything of that sort 1 
A. No, sir. 
Q. As you approached the train there did you know where 
the track was that day? Could you see the train or track from 
w·here you were? 
A. No, sir, I certainly could not. 
Q. When you were going up the track, did you 
page 45 ~ kno'v you were going· on the track; could you see 
the track? 
A. No, sir, I didn't see it. 
Q. Why couldn't you see it? . 
A. Because I didn't know it was no track there; I wasn't 
thinking of. being any track there. 
Q·. Could you ltave seen it if you had known it f 
A. I don't think so. 
Q. · Did you hear any train blow any whistle at all~ 
/t. No. 
Q. Did you hear. any bello ring' 
A. No, I certainly did not. 
Q .. See any lights shining~ 
A. No. 
Q. See any sig11al or any warning wlwtev·cr tlwt there was a 
train coming? 
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A. No, sir, I did not. If it was any hell, I am sure I would 
haYe heard it. 
Q. Suppose the whistle had blown, would you have heard 
it? 
A. I think so. 
Q. If the bells had rung on the track would you have 
heard them1 
A. Sure, I would. 
page 46 ~ Q. \V ere you listening and looking? 
A. Well, yes. 
Q. You got no 'varning of danger whatsoever? 
A. None whatever, none whatever. 
Q. As I understand, you were a stranger there, never been 
there but once before~ 
A. Never been there but once. 
Q. You didu 't. know you were on the railroad track when 
you got on it and didn't know you were approaching the rail-
road track? 
A. No. 
Q. Did you hav"e any control over the driver Y 
A. None whatever. 
Q. vVere you hurt? 
A. Yes, sir, I was hurt; I should say I saw hurt. 
Q. When did you see the train~ . 
A. I don't know as I saw it at all. I felt it hit the car. 
Q. You don't know that you saw the train at all 
A. No, I don't remember seeing the train at all. 
Q. Rose Perkins was sitting between you and the direction 
fron1 which the train came? 
.• A .• Yes. 
Q. She is quite a large woman, is she? 
page 47 ~ A. Yes, sir. 
Q. Do you remember how the automobile was be-
ing driven before it was struck by the train, whether it was 
going fast or going slow 1 
A. It didn't see to be going f.ast, not over fast. It seemed 
to me like it was going rather slow. 
Q. Did you l110W why it was going slow? 
.A .. Not unless it was on account of the storm. 
Q. That is the only reason you know, on account of the 
storm1 
A. r:rhe storm. 
Q. You didn't know it was going- slow on account of the 
railroad track or anything of that sort 1 
A. No. 
-~~----------
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CROSS EXA.MINATION. 
Rv Mr. Leake: 
·Q. You have brought snit against the C. & 0. Railway Co. 
for $10,000, haven't yon Y 
A. Yes, sir. 
Witness stood aside. 
page. 48 } ROSE PERKINS (Col.), 
a witness on behalf of the plaintiff, being "first 
duly sworn, testified as follo,vs: 
EXAlVIINATION IN CHIEF. 
By 1\ir. Smith: 
Q. Rose, where do you live? 
A. N e'v York City, 137 E. 58th street. 
Q'. vVhere were you born and raised Y 
A. In Powhatan County. 
Q. Wnat 'vere you doing down here last February a year 
ago? 
A. Came to my sister's funeral. 
(~. Lula Hughes' funeral? 
A. Yes, sir. 
Q. vVh<?re was the funeral from? 
A. From Cl1urch. 
Q. Sharon Church 1 
A. Yes, sir. 
Q. · Burial was at vV oodland Cemetery? 
A. ·Yes, sir. 
Q. Had you ever been to Woodland before Y 
A. No, sir. 
Q. \Vhat kin was l\Iattie Logan to you? 
A. She is my sister. 
Q. Had she ever been there before? 
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Q. It has been testified to how they were sitting 
in the car, but I will ask you if you remember 'vhere you 
were sitting? 
A. I was sitting in the miclclle seat. 
Q. In the middle seat? 
A. Yes, sir. 
Q. Who was in front of you? 
A. Isham Harris and the driver. 
Q. 'Who were you behind, Isham Harris or the driver f 
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A. Behind Isham Harris. 
Q. You w·ere sitting next to whom Y 
A. Ella Clarke. 
Q. Ella Clarke and Ella Archer are the same? 
A. Yes, sir. 
Q. You ·were sitting next to Ella ArcherY 
... ~. Yes. 
Q. The woman that has been in here~ 
A. Yes, sir. 
Q. Pretty near as big as you are·Y 
A. Yes. 
Q. What was the state of the weather that day, Rose! 
A. It was raining. 
Q. Was it just a little drizzle? 
page 50} A. It was raining very hard. 
Q. Raining very hardY 
A. Yes, sir. 
Q. Was it cold or 'varm? 
A. It 'vas cold. 
Q. Were the windows down to the car~ 
A. Yes, sir. 
Q. Closed¥ 
A. Yes, sir. 
Q. You had never been to the cemetery beforef 
A. No, sir. 
Q. Was it raining when you went to the cemeteryf 
A. Yes, sir. 
Q. Raining hard? 
A. Yes, sir. 
Q. And when you came back? 
-~· Yes, sir. 
Q. Did you kno'v you 'vent over a railroad track going 
Qver? 
A. No, sir, I did not. 
Q. Did 1\fattie Logan kno'v it as far as you knowY 
A. No, sir. 
Q. Coming back in the automobile, were you sitting the 
same way going and coming in the machine Y 
A. Yes, sir. 
page 51 ~ Q·. When was the first time you saw the train, or 
did you see it Y 
lt. No, sir, I didn't see it at all. 
Q. Never sa:w the train at all? 
A. Never saw it at a11. 
Q. You were right behind Isham Harris T 
A. Yes. sir. 
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Q. So the train came right from your direction, right on 
your right, so the evidence is, but you didn't see it before! 
A. No, sir, I did not. 
Q. Could you have seen it if you had been lookingf 
A. I don't know whether I could or not. I never looked. 
Q. As I understand, you didn't even know there was a rail-
road track there~ 
A. No, sir. 
Q. What is the effect on windows, raining hard that wayf 
IT ow did it q ffect the sigl1 t there? 
A. Rain was beating on the windows. 
Q .. Could you have seen any distance if you had looked 
hard? 
A. I guess so, but I didn't look, I wasn't looking. 
Q. You were not expecting any-Did you know anything 
about any train? 
A. No, sir. 
Q. Or the track or anything of ·the sort? 
page 52 ~ A. No, sir. 
Q. What speed was the automobile making when 
you were hit, do you think? 
A. It wasn't going fast. 
Q. Not going fast 1 
A. Slow. 
Q. Going slow Y 
A. Yes, sir; 
Q: You didn't see the train at all'1 
A. No, sir. 
Q. You didn't even kno'v you were approaching the track 
or that you were on the track when you 'vere hitf 
A. No;, sir, I did not. 
Q. What did you say¥ 
A. No, sir, I did not. 
Q. Did you hear any whistle blowY 
A. No, sir. 
Q. Hear any bell ring? 
. A. No, sir, I did not. 
Q. If one had blo,vn, would you l1ave heard it? 
A. I think I would. 
Mr. Leake: vVe object to that. 
The Court: I think that character of testimony 
page 53 ~ is clearly admissible no,v. 
By Mr. Smith: 
Q. Did you see any lights to indicate you were crossing a 
railroad track¥ 
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A. No, sir. 
Q. Or hear any gongs indicating crossing a railroad trf ~k7 
A. No, sir. · 
Q. You heard or saw nothing· of that kind T 
A. No, sir, I did not. 
Q. You didn't see the train before it hit or after it hit 7 
A. No, sir. 
Q. ""\V ere you knocked unconscious? 
.A.. Yes, sir. 
Q. You received injuries, did you? 
A. Yes, sir. 
Q. Badly hurt~ 
A. Yes, sir. 
Q. You have got a suit against the railroad company, too, 
haven't you~ 
A. Yes, sir. 
Q. Your little daughter was sitting where Y 
A. She was sitting in the back seat. 
page 54 ~ Q. Between these two people that were. killed 7 
A. Yes, sir. 
Q. Was she hurt, too1 
A. Yes, sir. 
CROSS EXA~1INATION. 
Bv ~~rr. Leake: 
'"'Q. I believe you said you brought suit, too¥ 
A. Yes, sir. 
Q. How much did you sue for? 
.A. I don't kno,v. 
Q. You dan 't know? 
A. No, sir. 
:NI r. Gordon: ""\V e 'vill tell you. 
1\fr. Leake: I am asking her. 
Q. Do you know T 
A. No, sir. 
Q. Yon don't know how much you are suing for 1 
A. No, sir. 
Q. Do you know it is $10,000? 
A. I think so. 
Q. Yon think so? 
A. Yes, sir. 
page 55 ~ Q. Has your daughter brought suit, too 1 
A. Yes, sir. 
Q. What is the amount she is suing for? 
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A. I don't just kno,v. 
Q. Do you kno'v whether it is $5,000 or $10,000? 
A. I couldn ~t say. 
Q. Do you know? If you don't know, say you don't know. 
A. No, sir, I don't know. 
Q. You said, as I understood you, you didn't look to see 
whether you could see any train or not; that you were sitting 
. ·on the back seat and didn't look 1 Is that correct? 
A. I was sitting in the middle seat. 
Q. I understood you to say you didn't look and listen for 
any train; is that correct f 
A. Yes, sir, I wasn't listening. I didn't see any train and 
dirln 't hear any. 
Bv lV[r. Smith: 
~ Q. Why weren't you looking and listening for the train? 
A. Because, just coming from my sister's funeral, I wasn't 
thinking about anything but about the death of my sister. 
Q. Did you know you had to cross the railroad track Y 
A. No, sir. 
'Vitness stood aside. 
page 56 ~ OSCAR FIELD (Col.), 
a witness on behalf of the plaintiff, being first 
duly sworn, testified as follows : 
EXA:NIINATION IN CHIEF. 
By Mr. Smith: 
Q. Your name is Oscar Field T 
A. Yes, sir. 
Q. What is your business? 
A. Taxi business. 
Q. vVere you at the funeral of a colored woman named Lula 
IIughes last February a year a.go when two people 'vere 
ki1led at Woodland Cemetery crossing~ 
A .. Yes, sir. 
Q. Now, where were you when this train struck the auto-
mobile that these people 'vere killed in 1 
A. "\\Then the train struck the car I was a good distance be-
hhld it. 
Q. Ho"r far? Half a squar~ or a square? 
A. About a square and a half behind. 
Q. vVhat was the condition of the weather? 
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A. It 'vas raining hard, hard rain, it was raining hard at 
the time. 
Q. Did you have an automatic wiper on your 
page 57 ~ car~ 
A. Yes, sir. 
Q. That enebled you to see better than if you had not? 
A. Yes, sir. If I didn't have that I couldn't see hardly 
at all. 
Q. If you hadn't l1ad it there, couldn't have seen at all T 
A. Hardly able to see how to drive. That helped right 
much. 
Q. How far 'vas the engine from this automobile before 
you saw itT 
A. It was about half the length of this room, I reckon, 
something· like that. 
~{r. Smith: Would 25 feet be fair? 
The Court: About that. 
A. (Continued) It was going around the curve in some 
bushes. It was right on the crossing; you couldn't see for the 
bushes. · 
Q. Were the bushes at that time grown up? 
A. The bushes were high at that time; you couldn't see 
the train. The train came around the curve right at the cross-
ing. 
Q. Couldn't see the train? 
A. Not when you were right down the hill the way we 
·were coming. 'Ve were coming do,vn hill and up like that. 
Q. After the accident what w·as done; was anything done 
about the bushes? 
page 58 ~ A. The hushes were cut down shortJy aftenvards 
and cleaned up around there. 
Q. The condition there no'v is not like it 'vas at the time 
of the accident? 
A. It is much better now than it was. 
Q. You say you were about a square and a half behind 1 
A. Yes, sir, something like that. 
Q. "Then you were a square and a half behind it going 
towards the train, did you hear any whistle blow? 
A. No, sir, I did not. I heard the whistle when I was in 
the cemetery, didn't hear it any more afterwards. 
Q. That ,v·as before you left 
A. Yes, sir. . 
0. But on the way down, coming from the cemetery, 'vhen 
yoU' were a square and a half away from the track, or behind 
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them, you didn't hear the whistle blow 'l Did you hear the 
bell ring? 
A. No, sir. 
Q. Hear any Bells ring at the crossingf 
A. No, sir. 
Q. See any lights or any sign of danger whatever? 
A. No, sir. · 
Q. What speed ·was thi~p.utomobile in front of you making 
before it got on the track? 
· A. I don't ln1o'v exactly but it 'vas going very 
page 59} slo\\', because it is so rough down there he couldn't 
go fast. vV11en you got to the mud hole the mud 
was almost dragging the bottom of the car, and had to go 
very slow to get through. Time you get through you run 
on up on the track. 'N ouldn 't have ·any room to pick up 
any speed before you crossed the track. 
Q. The whole condition there is different from what it was 
at the time of the accident? 
A. Yes, sir, it has oeen fixed up there. 
Q. The road has been fixed¥ · 
A. Solid road. 
Q. Very different from what it was at that time~ 
A. Yes, sir, good deal of difference. 
Q. Did I ask you how fast do you think the train was 
running when you sa'v it? 
A. To the best of my judgment I reckon around 30 or 35 
miles an hour. It had pretty good speed on it. 
Q. Did it show any signs of slacking up before it hit this 
automobile? 
A. Not as I saw. It happened so quick I couldn't tell. 
Q. You saw no signs of it slacking up 1 
A. No, sir. 
page 60 } Q. What did this engine and train do after it 
hit the automobile? 
A. I don't know because I took up some paople that were 
hurt and brought them to the hospital, didn't see the train 
afterwards. 
Q. Did the train pass out of sight as far as you lo1ow1 
A. Y cs, sir, it went on lly. 
Q. Did you see any railroad people come back or make 
any inquiry at all? 
A. No, sir, because the time it happened I took the people 
I had out of the car and put tlw people tl1at 'vere ]nut iu 
my car and brought them to the hospital. 
Q. A.t the t.ime you took the people nwa.y none of the train 
people had come back to inquire about the accident at all? 
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A. No, sir, I didn't see any at all. 
Q. "\Vas there any car between you and this car that was 
struck? 
A. No, sir. 
Q. You were about a square and a half behind that 1 
A. Yes, sir. 
Q. You saw the whole thing? 
A. I sa\V more than anybody else sa-w that was in the bunch, 
because this fellow had the first family car and I had the 
second. We were following each other all the way over and 
all the way back. 
page 61 ~ Q. Family car? 
A. Yes, sir. l-Ie was the first and I was the sec-
ond. The other fellows were behind me. 
Q. Your t-wo cars had the nearest relatives 7 
A. Yes, sir. 
Q. If there had been any whistle blowing or bell ringing, 
was there any reason why you shouldn't have heard it ·y 
A. I think I \vould have heard it after we got that close. 
Q. You heard no whistle blow? 
A. No, sir. 
Q. B.ut you did hear a whistle blow 'vhile you were In 
the cemetery? . 
A. Yes, sir. 
Q. That was before your people got in the car? 
.1\... The people were getting in the car about that thne. 
Q. vVhen you heard tl1e whistle blow? 
A. Yes, sir. 
Q. Do you know where that whistle came from? 
A. I don't ln1o'v where it came from. It sounded like it 
\vas up the railroad. I wasu 't paying attention to it. I 
'vas ·watching the people I was waiting on. 
Q. You are sure the whistle blew before .your people had 
gotten in the car, while they were getting in, before you left 
the cemetery? · 
page 62 ~ A. Yes, sir. They were getting in; I was get-
ting ready to leave. When I heard the whistle 
blow the people were getting in and I was coming around the 
car. 
CROSS EX..I\.~IIN.A. TION. 
Bv 1\Ir. Leake : 
"q. Yon were in the second car, the one right behind the 
car that was hit~ 
A. Yes, sir. 
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Q. You heard the train blo,v, you said, when you were 
up at the cemetery? 
A. Yes, sir. 
Q. I want to ask you if you did not make this statement be-
fore the Coroner. Did you testify before the CoronerY 
Witness: Down stairs' 
Mr. Leake: Yes, at the inquest held by Coroner Whitfield. 
Did you testify before Coroner Whitfield 1 
A. Yes, sir, one morning. 
Q. Do you know Coroner "Whitfield? 
A. No, sir. 
Q. Inquest taken in the Coroner's office in the City I-Iall Y 
A. vVe came to the inquest in the City Hall. 
page 63 ~ Q. You testified there before him, didn't you? 
A. Yes, sir. 
Q. I 'vant to ask you if you didn't make this statement 
and whether or not it is correct. Coroner Whitfield asked 
you: 
"Q. Where do you live? 
A. 811 N. 32nd street. 
Q. "That is your business 1 
.._A... Taxicab. 
Q. What do you mean? You are a driver? 
A. Yes, sir. 
Q. Did you see this wreck in which ~iattie Logan was 
killed~ 
A. No more than after the train had passed. The train 
hit the car in the end, and I couldn't see what had happened 
until the train had passed. The train -\vas between him and 
I." 
A. Yes, sir. You see, the train-
~fr. Smith: I want to ol)ject to that particularly. He has 
a right to ask him if he made a certain statement, but he is 
undertaking to read a statement at the Coroner's inquest, 
at whic~ we were not present, had nothing to do 'vith it. They 
were present with their legal representative but 
page 64 ~ "re were not even there at the Coroner's request, 
knew nothing about it. 
The Court: Of course, the object is to ask whether he made 
any statement different. 
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Mr. Leake: If I give part he will object to it. That is 
'vhat he did before. 
Mr. Smith: Let the whole thing go in. 
By l\Ir. Leake : 
Q. You were asked: ' 
"Q. Did you see the wreck in which Mattie Logan ~as 
killed? 
A. No more than after the train had passed. The train hit 
the ear in the end and I couldn't see what had happened 
until the train passed." 
You just let me explain. The train 'vas going like this. 
(Indicating.) As far as I could see the train crossed there 
. and the car was hit from the back. The train was going, you 
see, and that cut my vie'v off from it. All I could see was 
it was hit, but I couldn't see nothing until the train passed. 
I wasn't close enough behind to see everything until 've drove 
to the track. 
page 65 } Q. You said, ''The train was between him and 
I". 
A. Yes, sir, after the accident. 
Q. You were asked: 
'' Q. W11ere were yon at the time the train struck this car 
driven by Fred Goodman? 
A. About a square behind him, maybe a little more behind 
him. 
Q. Did you hear the train whistle before Goodman was 
struc.k7 
A. Yes, sir, I heard it when I came out of the cemetery 
gate.'' 
A. Getting ready to come out the gate. The way I under-
stood would mean practically the same thing. 
Q. "Ho"~ far from the crossing was that? 
''A. About two squares or two or three squares-hvo 
squares and a half.'' Is that correct ? 
A. That is "rhen I was eoming out of the cemetery. 
Q. ''When you came out of the cemetery gate you heard 
this train whistle for the crossing¥ 
A. Yes, sir." 
Did you make that answer? 
.A. I heard the whistle. 
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Q."When you came out of the cemetery gate you heard 
this train whistle for the crossing." 
A. I heard the \vhistle when I was in the ceme-
page 66 ~ tery. I disremember whether I heard it from that 
time. I disremember. I heard the whistle when I 
was loading fhe people up getting ready to come out of the 
cemetery gate. That is the ans.\ver I gave downstairs. The 
funeral was right at the gate; all you had to do \Vas to load 
up ·and drive right out the gate. 
Q. Did you testify before the Police Court? 
n1r. Smith: Aren't you going to finish f I understood you 
were going to react the -·whole thing·. 
1\ir. Leake: (Reading.) 
"·Q. When you came out of the cemetery gate you heard 
this train \vhistle for tl1e crossing1 
A. Yes, sir. 
Q. You were two squares away? 
A. Yes, sir, I was a bout two squares away. 
Q. What sort of car were you driving1 
A. Paekard. 
Q. Was it a closed or open ear? 
A. Closed car. 
Q. Do you know \vhether the bell \Vas ringing at the cross-
ing or notf 
A. No, sir, I do not. 
page 67 ~ Q. Did you see this car driven by Goodman 
before it was struck, before it reached the track? 
A. Yes, sir. 
Q. Do yo~1 remember whetl1er that car stopped any time 
between the time it left the cemetery and the time it was 
struck~ 
A. No, sir, I do not." 
Witness: They have· me wrong there, because I could 
not see the car before it was struck. The train \Vas like this-
Q. Do you deny making that statement or do you want 
to correct it 1 
A. I have to correct tl1at statement, because from the w·ay 
the tr11in was coming I couldn't see it before it "Tas struck. 
I eouldn 't see what was done until a£ter the train passed. 
Q. This means before he reached the track. 
A. Yes, sir. I sa\v him before he reached the track. He 
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was going through the mud hole. I was coming around the 
curve. 
~ir. Leake : (Reading.) 
'' Q. Do you remember whether that car stopped any time 
between the time it left the cemeterv and the time it was 
struck? .. 
A. No, sir, I do not.'' 
page 68 ~ "\Vitness: No, sir, because it '\vas rcviing so hard, 
and I '\Vas watching the rough road as well as he 
was. 
]Hr. Leake: (Reading.) 
''Q. You do not what? 
A. I didn't see whether it '\vas stopped because I wasn't 
paying any attention, because the road was rough and we 
have to be very particular ho'v we drive." 
Witness : Yes, sir. 
1vir. Leake : (Reading.) 
Q. Is it level, do,vn or up grade from the cemetery to the 
track¥ 
A. It is clown grade, you go down a hill and go up a little 
hill to the. railroad, and it is all along there rough and muddy. 
Q. You go down first and then up? 
A. Yes, sir. 
Q. Is there any mu~l puddle or any water that accumulates 
at the bottom of the down grade? 
A. Yes, sir. 
Q. How deep w·as it that day when you went across? 
.l\.. About half 'vay over your wheels.'' 
page 69 ~ "\Yitness: Yes, sir. A car like we had would 
practically drag the hub. 
1vfr. Leake: (Reading) : 
'' Q. Did yon have to stop when you got down in that? 
A. Slowed up, put it in second gear to come through there. 
Q. Do you kno'\v whetl1er Goodman put his car in second 
gear or not? 
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A. No, sir, I do not." 
Witness: That is right. 
Q. Do you remember how many blasts that train blew when 
you heard it 1 
A. No, sir, I do not. 
Q. N o,v, ·where was that car that '~ta.s hit at the time that 
you heard the train blow? 
A. From "'ha.t I could see of it, it was a little over half 
way across the track. 
Q. I am talking about when you were at the cemetery and 
heard the train blow, where was the car that was subsequently 
hit' 
A. The car 'vas in front of me. 
Q. Where was it~ 
A. It wa·s out the gate ahead of me. 
page 70 ~ Q. You don't kno"' how far it had gone? 
.A. No, sir, I do not. 
RE-DIR-ECT EXA:NIINATION. 
By 1\'lr. Smith: 
Q-. The question here i~, ''Yon heard the train whistle blow 
for the crossing'' Y Did you know whether that was the 
corssing whistle or not that you heard 1 
A. No, sir, I do not. 
Q. Do you know what the crossing whistle is, the way it 
sounds? 
A. No, sir, I do not. 
Q. They described it just now-one sharp blow and then 
t"ro in succession-hvo shorts and a long one. Did you hear 
such a whistle as that? 
A. No, sir, I didn't pay any attention to it because I didn't 
know the crossing signal. 
Q. ·when they asked you if you heard the train whistle 
for the crossing, your answer is you heard the train whistle 
but don't kno'v whether it whistled for the crossing or not? 
.i\. No, sir. I heard the whistle, that is all. I don't kno'v 
the signal for the crossing. 
Q. And as a matter of fact you don't know where that 
. engine 'vas that blew, do you? 
page 71 ~ A. No, sir, I do not. 
Q. You can't say even which direction it was 
from where you were? 
A. I couldn't say positiv-ely. If I had to give an idea, I 
C. & 0. Ry. Co. v. J. Thomas Hewin, Admr. 95 
'vould say it 'vas that way, but I couldn't say positively, be-
cause working like I wae_you wouldn't have your mind on any-
thing of the kind at that time, you see. 
By J\Ir. Leake: 
Q. Didn't you testify a while ago it 'vas up the track? 
A. If I had to say, I reckon I would say he was because 
the train 'vas going that way, but at the time it blew I wasn't 
paying attehtion to the train. 
Bv J\ifr. Smith: 
~ Q. Running 30 or 35 miles an hour as you say it was, if it 
was tha.t train, when you heard it blow, how far had it had a 
chance to run before you saw it cross the road? 
Mr. Leake: I don't know. 
A. I don't know. I think it ran a good distance. 
By J\Ir. Smith: 
Q. IIow long before the accident was it that you heard the 
'vhistle blow? 
i\_, vVell, I don't know, sir. 
page 72 ~ Q. "\Vas it two minutes, three minutes, four, five, 
or six minutes f 
A. I reckon around about three or four minutes, something 
like that. 
Q. Before the accident? 
A. Yes, sir. I figure from the condition of the road and 
the time it would take us to drive from up there down to 
the railroad. On account of the condition of the roads we had 
to go very slo'v at that time. 
Q. If the 'vhistle you had heard \Vas blown for the crossing, 
l1ad the train had plenty of time to ge~ over the crossingY 
l\.. I reckon it 'vould. I reckon it would. That is my idea, 
from the time I heard it blow and from tlw speed it was mak-
ing; the train was going around thirty miles an hour; it would 
have time to go that distance, but I couldn't tell whereabouts 
it was up the track. 
RE-CROSS EXA1viiNATION. 
Bv J\fr. Leake: 
· Q. Can you tell "rhat speed it was running up the track 7 
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A. No, sir, bnt if I had to give my idea I would say around 
30 or 35. 
Q. Could you s·ee it from the cemetery? 
A. No, sir. 
page 73 ~ Q. Could you tell what speed it was running~ 
.A. No, sir .. Had come around the curve when 
I did see the train. -
Q. That 'vas just beiore the accident? 
A. Yes, sir,_ just before the accident. 
By l\1r. Smith: 
· Q. You think though it was running thirty or thirty five 
miles an hour f 
A. That is my idea. 
Q. And in that time you had had time to get out of the 
cemetery gate and get do"rn within a square of the crossingt 
A. Something like that. 
Q. How far is that? You came out of that far cemetery 
gate, did you not, the cemetery gate furthest from the cross· 
ingf 
A. It isn't but one gate we use. 
Q. How f~r is that from the railroad trackf 
A. I reckon it is about three squares, something like that. 
I think it would be, any ho,v. · 
Bv Mr. Leake: 
· Q. II ow far were you behind this first car? 
A. I 'vas, I recko~, about a square or a square and a half. 
After we came outside and the road was fair, you could make 
up some speed and catch up with the man who was 
page 7 4 r going through the rough parts. 
· Q. You were a square and a half behind? 
A. Yes, sir. l\fight have been a little over. I couldn't guess 
the exact distance. 
Witness stood aside. 
Mr. Leake: We make a motion to exc~ude any evidence as 
to change in tbe condition of tl1e crossing after the aceideut 
as not l)eing admissible evidence, or any evidence of negli-
gence. 
The Court: I will take that up later. 
~fr. Smith: You mean as to the road or bushes? 
Mr. Leake: As to bushes and thA condition of the sur-
roundings. 
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The Court: That would not affect the issue here. I will 
rule on that later on. 
Mr. Smith: I am frank to say I think the motion ought 
to be sustained. 'Ve have a right to show the condition now 
is not what it was then. I don't know whether the jury is 
going out there or not. 
page 75} LA "\VRENCE B. HENRY (Col.), 
a witness on behalf of the plaintiff, being first duly 
sworn, testified as follows: 
EXAJ.\!IINATION IN CHIEF. 
By l\Ir. Smith: 
Q. LawrenGe, what is your business~ 
A. Superintendent of vVoodland Cemetery. 
Q. How long have you been superintendent of that ceme-
tery? 
A. Three years. 
Q. Do you know about this railroad crossing 1 
A. Yes, sir. 
Q. Do you remember this accident when these p~ople were 
killed? 
A. Yes, sir. 
Q. "\Vere you superintendent of the cemetery at tha.t time f. 
A. Yes, sir. · 
Q. vVhat was the condition of the weather on that occasion 1 
A. "\T ery bad day, very bad day; the weather was very cold; 
it was raining. It happened on the 3rd of February, buried 
a lady named Lula Hughes, and it was kind of windy day, 
very rainy. 
Q. "\T ery rainy and windy and cold f 
page 76 ~ A. Yes, sir. 
Q. vVhat was the condition of the road~ 
A. Very bad from the railroad to the cemetery, very had 
road. It was a hole, I guess, I don't know how far, but I 
judge from here to tliat "rinclow, but a very deep hole, before 
you got to the railroad track. 
Q. R-ight at the bottom of one hill as you went to g·o up 
the other? 
A. Yes, sir. 
Q. Conditions ha-v-e changed, the road has been improved? 
A. Yes, sir, ·fenced all around and bushes cut down. 
Q. About those hushes on the right l1ancl side going towards 
the railroad track. what was the condition of the bushes at 
the time , Jf the accident 7 
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A. Bushes were very thick at tlte time of the accident, but 
it seems as if about two or three weeks or a month after 
the accident they were cleaned up. 
Q. At the time of the accident how c~ose to t~e railroad 
did the bushes grow? : · 
A. Close up to the railroad, very close. You couldn't ~ee 
the railroad track when you got around. this corner down that 
way at all. 
page 77 ~ 
it 1 
Q. Why? 
A. Because the bushes were so very thick. 
Q. A.fter the bushes were cu~ down how about 
A. You can see no,v. 
Q. flow far up the track can you see with the bushes cut 
down? 
A. I judge you can see almost to the curve. I wouldn't be 
exact what but almost to the curve, but you can't see but so 
far no,v. · 
Q. You state positively that those bushes had not been cut 
down at the time of this accident? 
A. I kno'v they hadn't. I go to the cemetery every day. 
Q. What do you know about the automatic signal and light 
at that crossing? 
A. The automatic signal and light is very poorly arranged. 
I have often wondered-
1\'Ir. Leake: We object to this. Ife has not qualified him 
as -an expert on that subject. 
l\fr. Smith: I don't think he has to be an expert to tell 
what he is going to tell. Tell what you noticed about it. 
· The Court: State what is there. 
png-e 78 ~ By 1\1r. Smith : 
Q. \Vha.t is the c9ndition of the signals and lights there 
and how does it work? 
A. They have a signal light, red light, there. They hav~ 
a hell that when the train is coming the bell rings; but I have 
been in the cemetery plenty of times and you couldn't hear 
the bell ring. I have often wondered why they didn't put. 
a louder bell there. The lights blink up and down, the red 
lights do, when.tho bell rings. At times when they are switch-
ing with an engipe down on the railroad track, 'vhen they hit 
the track tl1e bell begins to ring. That bell continues to ring, 
and a p~rson would think that a train 'vas coming, and they 
take a chance on going on, and you get to it and find the bell 
ringing and the train is way do''lll the ·track switching, and 
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von take a chance. Tlie train is liable to come down and cut 
your head off. 
Q. You mean closer to Richmond by down the track? 
A. Yes, sir. 
lfr. Leake: I object to the witness' conclusion. 
The Court: 1,he facts can be stated, the fact that a switch 
engine handling a train on the end of the circuit will start 
this bell ringing. · 
page 79 ~ By ~Ir. Smith: 
Q. .A.s J understand, those signals and .the lights 
·work when th~y are switching engines towards Richmond? 
A. When tliey are S\vitching an engine towards Richmond 
these automatic lights work- ' 
Q. IIave you ever noticed, when a train was coming there, 
that those signals didn't work? 
A. Yes, sir. 
Q. Have you noticed that more than once? 
A. Yes, sir. · 
1\fr. Leake: We want to object to this. 
The Court: I think that evidence is admissible. 
1\ir. Leake: We save the point. 
Bv 1\'Ir. Smith: 
·Q. Is the light, when it is 'vorking, bright or dim? 
A. Dim. 
Q. How a bout the sound of the bell t 
A. Very faint sound. You couldn't hear it in the cemetery. 
Q. Can't hear it in the cemetery' 
A. No, sir. If you are up on tlie hill in the cemetery, you 
can't hear it. !f you are close to the gate, you can, but, if 
you ate up on the hill in the cem~tery, you can't. 
Q. That is when the weather is clear. liow about when it 
is raining like it was that day? 
A. You can't hear it at all. 
page 80 ~ Q. A.s I u11derstand, on this day it was not only 
r.;~tining very hard brit blowing? 
A. Yes, sir, 'vindy. 
CROSS EXA1YIINATION. 
Bv l\fr. Leake: 
·Q. You say, when it is raining, you can't hear the bell at 
.all1 · 
A. Can't hear it in t~e cemetery at a~l. 
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RE-DIRECT EXAMINATION. 
By Mr. Smith: 
Q. That is two squares off¥ 
A. Yes, sir, that is about two city blocks from the railroad 
crossing. 
Q. Can't hear it a clear day Y 
A. No, sir. 
RE-CROSS E.X:AMINATION. 
By Mr. Spicer: 
Q. You don't 4now the exact distance from the railroad to 
the cemetery gate¥ 
A. No, sir. 
page 81 ~ Q. If any one measured it and found it was more 
than two squares, you couldn't say that was wrong~ 
A. I don't know the distance from the railroad crossing to 
the gate. I don't kno,v. I never measured it. 
Q. That is just an estimate on your part? 
A. Yes, sir. 
Witness stood aside. 
Note: At 1:15 P. 1\.L a recess was taken until 3 P. }f. 
page 82 ~ ROSE PERICINS (Col.), 
a witness on behalf of the plaintiff, being recalled, 
further testified as follows: 
EXAMINATION IN CHIEF. 
By I\1:r.- Smith: 
Q. I omitted to ask you a question on the stand. You said 
Mattie Logan was your sister! 
A. Yes, sir. 
Q. How old was she 1 
A. About fifty-seven. , 
Q. V\TI1at ·was the condition of her health at the time she 
was killed Y -
A. She was in good health. 
Q. In real good health 1 
A. Yes, sir. 
Q. What was her earning capacity? Do you know ho'v 
much she made? 
A. About thirty 1lve dollars a 'veek. 
\ 
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Q. Did she have any children? 
A. No, sir. 
Q. vVho were her next of kin? I-Ier brothers and sisters Y 
A. Yes, sir. 
page 83 ~ Q. Give us their names. 
A. One is Rose Perkins, myself. 
Q . .1;\:re you the on1y one that is living? 
A. Yes, sir. 
Q. Are any of your brothers and sisters living? 
A. No, sir, I haven't any. 
Q. Did any leave children? 
A. Niy brother, William, that was killed, he left children. 
Q. vVha t ·were their names? 
A. I don't know; I haven't seen them lately. 
Q. How many were they? 
A. Four children. 
By ~fr. Gordon: 
Q. Did she leave any father or mother? 
A. Oh, no, sir. 
Q. Neither her father nor mother are living? 
A. Her fath~r and mother are dead. 
Q. You are the only sister, and William I-Iarris, and the 
others are dead. I-Iow many cl1ildren of 'Villiam Harris 
living; four children? 
A. Yes, sir. 
page 84} CROSS EXAMINATION. 
Rv Mr. Leake: 
· Q. Yon don't know the names of those children? 
A. No. 
Q. vVhere did lVIa ttie Logan work? 
1\.. Stayed at home and did laundry work. 
Q. vVhere was that? 
.ll. New York City. 
\Vitness stood aside. 
Stipulation. It is agreed that the death of lVIattie Logan 
wa~ caused by the accident complained of. 
page Sn ~ JOl-IN :MITCHELL, Jr. (Col.), 
a witness on behalf of the plaintiff, being :first duly 
sworn, testified as follows: 
-----------------------------
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EXAMINATION IN CHIEF. 
By 1\fr. Smitlf: 
Q. vVhat connection, if any, have you had with Woodland 
Cemetery at 1fagnolia street crossing near the Chesapeake 
& Ohio Railway? -·- -
A. President and in general charge. 
Q. For how long have yon been President? 
A. Six or seven years-I have been President ten years. 
Q. Will you please state whether it was brought to the at-
tention of the Chesapeake & Ohio Railway Company by you 
that this was a very dangerous crossing? If so, in what 'vay 
did you bring it to their attention? 
Mr. Leake: We object to this testimony. I think the jury 
had better go. -out. 
The Court: I think the form of the question is probably 
incorrect, because that involves an expression of opinion on 
the part of the witness. If any representation "ras made 
by him to The Chesapeake & Ohio Railway Co. to do any-
thing-
page 86 ~ l\ir. Smith: If any representation was made by 
him to the C. & 0~¥ 
The Court: Yes, accompanied by a request to do some-
thing. 
1\ir. Smith: I will put it in that 'vay. 
Witness: Yes, sir. 
Bv }.fr. Smith: 
··Q. Dirl you ever make any representation to the Ches-
apeake & Ohio Raihvay in reference to this crossing? 
A. Yes, sir. · 
Q. What representation did you make to them? 
Mr. Leake: We make ohjection to that. 1\Ir. Smith has 
told me what he expected to show hy him, and I expect, h1 
fairness to both sides, tlw jury had better go out. 
Note : The jury were sent from the court room. 
The Court : He can answer the question out of the presenc<-
of the jury. 
A. Due to accidents that occurred out there (a doctor being 
killed out there), it aroused me consfderably. 
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Q. "\Vhat doctor. 
page S7 ~ A. I don't remember his name. He was killed 
out there. I made representation to The Ches-
apeake & Ohio Raihvay Company to either put an overhead 
structure or go under. They told me what proper official to 
write to, and I wrote to him, and then I had a consultation 
with the Engineer downstairs. 
Q. City Engineer? 
A. Yes, sir, Colonel Bolling. The company said that they 
were ready to go in with the city of Richmond; that it was 
a matter in whicli they couid not go ahead without the co-
operation of the city o£ Richmond, and, if the city of Rich-
mond would put up their proportion of the money, the C. & 0. 
Railway would put up their proportion and they would have 
a structure. So I kept the agi tat.ion up, trying to get them 
to do something. "Then I talked to Engineer Bolling, he said 
that the city of R.icf1mond was willing to go in if the Ches-
apeake & Ohio R.ailwa.y-
1\fr. Smith: I don't want to go into all that. I want to 
confine his testimony to the fact that he did make represen-
tation to The Chesapeake & Ohio Railway Co. as to the dan-
gerous character of that crossing and asked that something 
1Je done to remedy conditions tl1ere. Just eonfine it to that 
only; ancl'"that, in consequence of that, The Ches-
page 88 ~ apeake & Ohio Railway C'o. and the city of Rich-
mond l1ad numerous conferences. I am going to 
have the Engineer's office force up h~re to prove that that 
is a. fact, that they did confer about the matter and had 
numerous conferences with a view of doing away with that 
grade crossing; hut that it came to nothing. 
Mr. Leake: We will object to it because, in the first place, 
there is no allegation 'in the declaration of any duty to put 
an under-pass t1wre. 
1\'[r. Gordon: Here is the declaration. 
1\fr. Leake: It don't sho'v any duty to put it there now. 
In the second place. you have to go into tl1e whole matter. 
We can show that after that conference it was finally decided 
to put in these automatic bells and flash light rather than an 
under-pass or over-pass crossing. 
J\Ir. Smith: The railroad eompany decided to do that 
1\l[r. Leake: With the consent of the city. It was agreed 
unon after all this discussion; they finally agreed upon tins. 
The accident referred to happened before that was put in 
there. 
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1vir. Gordon: So far from that, the drawings 
page 89 ~ downstairs in 1919 show plans for either an over-
pass or . under-pass, and additional plans were 
drawn in 1926 to the same effect. 
Mr. Leake: The plans may be there ·but they are not re-
quired to be put in. There wasn't any final agreement on 
the part of The C .. & 0 .. Railway Co. and the city to do it. 
~1:r. Gordon: We are not charging you in our declaration 
that it was negligent in you not to put up an overhead or 
· under-pass, but what ·we are charging you with is that you 
had knowledge of the dangerous condition of that crossing, 
and this evidence is intended to meet that point. 
].fr. Leake: I submit, it "ronld not be admissible on that 
ground. I, therefore, submit that this evidence is not ad-
missible. 
1\Ir. Smith: I recognize, if Your IIonor please, that it 
would be dangerous, and, I think, improper for us to under-
take to prove that they ought to have had an overhead cross-
ing there or an underground crossing, but that they had 
knowledge that this was a dangerous crossing. We want to 
bring home to the defendant company knowledge 
page 90 } that this was a dangerous crossing and complaint 
had been made of it and their attention had been 
drawn to it. I will confine the witness' testimony to that 
point. 
Mr. Leake: We submit, that wotlld be substituting the 
opinion and judgment of the witness for the determination 
and discretion of the City_ Council and authorities of The 
Chesapeake & Ohio Railway Co., and it is not admissible. 
I think the Wilkes ease in 137 Va. decided that. 
Mr. Smith: Let's see the case. I don't want to go con-
trary to any Virginia opinion. There isn't but one way to 
prove a dangerous crossing; that is that people have been 
killed there, and people have been killed at this crossing ever 
since I w~s a boy and ever since Your IIonor was a boy. I 
dare say there have been tl1irty people killed at that cross-
ing. 
1\fr. Leake: .A.s a matter of fact there hasn't been anv 
killed there since this automatic bell 'vas put there, and tluit 
was ten years ago. 
~Ir. Smith: They killed twenty people before 
page 91 ~ they put tl1at automatic. bell there. I remember 
when I was a young man t.ha.t there were four or 
five neop]e killed there in one accident, and it was a com-
mon thing- for peonle to be killed at that crossing up to the 
time I think, Dr. '\Varriner was killed, and, it was in conse-
-'I 
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qnence of all these things and of Dr. Warriner's death, as 
I understand, that :Niitchell brought it to the attention of 
The Chesapeake & Ohio Railway Company; and we expect 
to show, if it is permissible, that it \\'as then ruining a1td 
has ruined the cemetery, because it is such a dangerous cross-
ing· no"r even with all their alleged perfected signals; it is 
so dangerous that people will not buy lots in the cemetery, 
because it is 'veil lo1own that that death trap is· there and 
people are afraid of that crossing. That is a fact, and, as 
president of this company, I don't know that anybody is in 
a better position to know the dangerous character of the 
crossing than the witness. 
The Court: Gentlemen, this is an action 
page 92 ~ grounded upon negligence. It is almost a maxim 
of law that all grade erossings are dangerous, so 
much so that, outside of any statute, generally, the rule of 
law is that parties approaching a grade crossing must take 
notice of the danger. The fact that this was a dangerous 
crossi1ig because it was a grade cross~.ng, and the other facts 
mentioned constituting clanger, ·were facts known to the rail-
road con1pany necessarily, but whether or not those facts 
acted upon the conduct of the parties in this particulaw ease 
cannot be determined ·except so far as the evidence shows. 
I think it would be clearly error to go into this line of exami-
nation. 
l\fr. Gordon: I 'vant to read a decision in 118 Va., deal-
ing with a very analagous situation; that is, proof of other 
accidents happening at the same point. It is in Powhatwn. 
Linw Co. v. Pretzel, in 118 Va. (Reading.) 
The Court: I don't think this court has any jurisdiction 
to decide, or, rather, the jury to decide, whether or not a 
grade crossing oug·ht to be made into an overhead or under-
ground crossing. That is 'vhat this evidence prac-
page 93 ~ tically would amount to. It would have no other 
effect than to hold that a cha~ge at this crossing 
· from a. grade crossing into, say, an overhead crossing would 
have done away with the danger, or reduced it. That, of 
course, is a self evident proposition. Now, the line of au-
thorities referred to are very clear. The object there is to 
ascertain the character of a location. It is declared in our 
decisions and in our statutory law that grade crossings are 
dangerous, and since the Code of 1919, the statute contains · 
the statement that the policy of the State is to ehange from 
~racle crossings. Before that time the policy of the State 
had lwen otherwise. I don't think that that testimony ca.n 
possibly be held legal. · 
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1\fr. Smith-: We save the point. We can't even bring in 
that we called attention to the fact that it was a peculiarly 
dangerous crossing~ You rule against us on that? 
The Court : Yes. · 
Mr. Smith: \Ve save the point. It is our purpose now 
(before the jury is brought in) to prove by this witness that 
this roaa is a -very much traveled street, traveled 
page 94 t ahnost every minute, or :five minutes, in the day, 
and that there were two or three funerals a week 
and that the funerals were usually in the afternoon. 
The Court: That is all right. That is the character of 
the location. · 
1vlr. Smith: We have to confine ourselves to that, then? 
The Court : Yes. 
1\{r. Gordon: Can it be understood that on this point we 
can supply the grounds? 
The C.ourt: You can write out the grounds. 
Note : The jury returned to the court room. 
By l\fr. Smith: 
Q. You said that you were President of this Woodland 
Cemetery for about ten years prior to this accident? 
A. Yes, sir. 
Q. Are you acquainted with this ~fagnolia street, the street 
that leads from out of the city over the railroad track by 
the cemeterv1 
A. Yes, sfr. 
Q. Is there any other way to get to this ceme-
page 95 ~ tery except that road, ~fagnolia street? 
A. Yes, sir. 
Q. \Vhat otl1er road can you get there by? 
A. You have to cross down over the C. & 0. tracks and 
come around through Bolling Green and J\{echanicsville Turn-
pike. 
Q. Don't you have to go back on J\fagnolia street? 
A. Yes, sir, but you don't ha-ve to eross the C. & 0. track. 
Q. Can you go to the cemetery without using Magnolia 
street? 
A. Yes, sir. 
Q. J\fagnolia street is the street that runs the whole length 
on out to J\ilechaniesville Turnpike? 
A. Yes, sir. · 
Q. That is the street that is used by all funerals, isn't it~ 
A. Yes, sir. There is one other way to get there but it is so 
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bad you couldn't get through; you could get through but iu 
rainy weather you are liable to get stuck. 
Q. But this is the road that leads by the cemetery and is 
the street used by all funerals? 
A. Yes, sir, coming east or going west. 
Q. VVhat hour are the majority of colored funerals held f 
A. Afternoon. 
page 96 } Q. What percentage are held in the afternoon? 
A. Over 90%. 
Q. Independently of funerals is that ~fagnolia. street a 
street that is much ·used by the -public? 
A. Yes, sir. It is a short cut from this part of the town 
to Church Hill and also to ~fechanicsville Turnpike. It is 
used by the general public more than anybody has any idea. 
Highland Park people· and all cross that street. White peo-
ple use it a great deal in crossing over. It is the shortest 
way across. 
Q. Do yon know 'vha.t conditions were prior to this acci-
dent in reference to shrubbery on the side of this hill to the 
ri~ht, what the condition of the shrubbery was there north 
of the railroad track-the right of way of the road-what 
"Tas the conclition of the shruboerv? 
A. There is a high hill that coriws up there. Along that 
l1igh hill w·as shrubbery. It is some evergreens there also. 
That ruts off the sight of the train coming from the west. 
Q. How close dow·n to the trac.k did that shrubbery grow 
before this accident? 
A .. As near as I can remember I take it to be about six or 
eight fe~t. There "is a by-path that goes around the railroad 
track. Then, there 'vas a kind of ditch. Of course, where 
there is water, you usually get shrubbery. 
Q. And shrubbery went 'vithin six or eight feet 
page 97 ~ of the railroad track? 
A. Yes, sir. 
Q. Up to the time of this accident and for years before, 
had you noticed any attempt on the part of anybody to trim 
that shrubbery and keep it down? 
~fr. Leal~e: "\Ve object to that as leading. We also ob,ject 
to it as to ·years ago. I don't think that has anything to do 
'vith it. 
By ~Ir. Smith: 
Q. vVell, prior to the acciqent, had you seen any effort on 
the part of any one to keep that shrubbery do,vn on the rail-
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road company's right of way north and west of the track f 
A. No, sir. 
CROSS EXA~iiNATION .. 
By ~Ir. Leake : 
Q. You speak of shrubbery. It wasn't any cultivated shrub:-
bery, ·was it? 
A. No, sir, it was in the rough. 
Q. Were you there on the day of this· accident f 
page 98 ~ A. No, sir. I went there afterwards. 
Q. Were there any leaves on what you call shrub-
bery? 
A. I don't recall. I wasn't watching the shrubbery when I 
was there. I couldn't recall about the shrubbery. I don't 
know as a general proposition, but there 'vere a great many 
evergreens out there on the shrubbery that stayed the year 
around, and it obstructs the view of a train coming from 
the· west. · 
Q. vVas that tl1ere at the time of this accident, do you know~ 
A. No, sir, no more than what T have said in a general 
way. 
RE-DIRECT EXiliiNATION. 
By Mr. Smitl1: 
Q. vV11at do yon kno'v alJout these automatic signals on the 
crossing there 1 Have you ever seen them 'vork t 
A. Oh, yes, sir. . 
Q. Or refuse to w·ork? 
A. Oh, yes, si.r. 
Q .• Just state .. what you kno'v about. those automatic signals! 
A. I have known two or tlu;ee tiJ!Ies that they got out 
of commission and didn't work at all. I had to call up the 
Chesapeake & Ohio Company about tl1em .. Then, again, they 
had to wait-
1\ir.-Leake: I object to this. I understood that 
page 99 } was ruled out. 
The Court: I think testimony can l1e given show-
ing the actual use of the signals and their methods of opera-
tion. 
Bv J\fr. Smith : 
·q. You say yon lu1ve ln1own tiH~m to fail to "rork and yon 
have notified the C. & 0. Raihvav that thev did fail to work?· 
A. Yes, sir. They· sent up and had them fixed; but that 
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only was ·very seldom. As a rule they worked. The greatest 
objection we had· for them was that' they worked too much. 
For half a. mile or so, I don't how hovv far down, but they 
will switch freight cars and they get on the other end of the 
track and keep the gong .going~ and a person will stay there 
five or ten minutes and nobody gets there to say that it is 
clear, and they will disregard them and go across. 
::Mr. Leake: I object to the ,\ritness' conclusion. 
The Court: I don't know whether that is a conclusion. I 
suppose the witness has seen shifting at the other end of the 
circuit. ~ 
By 1\fr. Smith: 
·o. What do I understand you to mean' Where would these 
trains or engines be when you said these bells would ring? 
A. I have been held there, myself, with my car, 
page 100 ~ the reason I know it. 
·Q. Where would the engine be? Would it· be 
on the n1ain track coming on up and down the line f 
A. A switch engine near I-Iospital street would he switch-
ing a freig·ht train or freight cars making· up a train, and 
thcv would switch off a ca.r and leave it there for a 'vhile, 
and aR long as that car "~as on the end of that signal busi-
ness that gong signal would keep ringing. 
Q. How long have you known it to ring there? 
A. Over ten minutes. 
Q. And no train coming either way on the track? 
A. No, sir. 
Witness stood aside. 
page 101 ~ :Nir. Smith: vVe arc through with the exception 
of certain matters, which, I understand, will he 
admitted. The ordinance, 'Yhieh is quoted in the declaration, 
I understand these gentlemen will object to tho introduetion 
of, hut they will admit that tl1e ordinance is as pleaded in 
the declaration, to save the trouble of l1aving the Clerk ~orne. 
The Court: We will regard the ordinance as admitted snb-
jec.t to the ruling of the court on the motion to exelude. 'Ve 
will bring it up on instructions. 
J\Ir. Smith: But as a matter of evidence it is in 1 
1\fr. Leake: vVe object to introducing it as evidence. 
~ft. Smith: We 'vant to read it to the jury before we get 
througl1 'vith our case. 
1\fr. Leake: We object.· We don't think it is applieable. 
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The Court : Do you want me to pass on that now? 
J\IIr. Leake : Yes, sir. 
Mr. Smith: Then, as to the qualification of IIewin on the 
plaintiff's estate. These gentlemen have kindly said there 
is no' need of bringing· the Clerk of the Chancery Court up 
here; that they will admit the proper and due qualification 
of the administrator of the estate. 
l\ir. Leake: That is correct. 
page 102 ~ :?Yfr. Smith: It is also admitted that this m·oss, 
ing is ''"'ithin the city limits. That is admitted; 
that where this accident occurred is 'vi thin the city limits~ 
that l\iag11olia street is one of the public streets of the city 
of Richmond and is within the citv limits. 
1\ir. Leake: There is no intersecting street at this point. 
Mag-nolia street crosses over the railroad track but the rail-
road does not run down a street. 
Mr. Smith: We will argue that question. 
Mr. Leake: That will be admitted though? 
~{r. Smith: Yes, sir, there is no street at that point run-
ning at right angles with it. I don't think that that has any-
thing to do with the case. Then, '" ... e "rant to introduce the 
statute as to whistles, which :Mr. Gordon will read. 
Mr. Gordon: "\Ve w·ant to introduce Section 3986-A of the 
Code: 
"Every railway company, operating either by electrie 
. power or steam in this state shall be required to clear f:ron1 
its right of way trees and brush for 100 feet on each side 
of public road crossings at grade when such trees or brush 
obstruct the vie'v of approaching trains. Every railway com-
pany violating the provisions of this act shall be fined not 
more than $100 for each offence, to be imposed by the State 
Corporation Commission after due notice and hearing, such 
fine to be imposed upon the company or the employee so 
offending.'' 
· ~ir. Gordon: It is also admitted that the rigl1t 
page 103 ~ of way at this point is eighty feet 'vide, forty 
feet from the center. 
Mr. Leake: I will admit that. 
~Jr. Smith: Now, 've want to read the ordinance. 
~£r. Leake: I expect we had better have the jury go out 
and decide that question now. '"' 
The Court: Do you want to refer to any authorities 1 
J\llr. Leake: Yes, sir, I have got some authorities. 
Note : The jury were sent from the court room and the 
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question of the admissibility of the ordinance referred to was 
argued by counsel. 
The Court: In a case like this, gentlemen, where statutes 
do not apply, you can only look to the police regulations of 
a city for the protection of citizens. We know it is essential 
to have police regulation; it is essential both in the country 
and in cities ·where there are grade crossings, and, of course, 
crossings in a city would be grade crossings. The streets of a 
city being beyond the reach of state statutes, we 
page 104 ~ are confined to looking to the police regulations 
of the city. I think they ought to be given liberal 
construction, notwithstanding the fact that they are police 
reg·ulations. They are not criminal laws in the general sense. 
I rather think that it is almost universally held that in a 
street means wherever a railroad engine, or engine propelling 
a train, gets into a street in any way, whether crossing a . 
street or otherwise. It may ·be that this ordinance origina1Iy 
·was directed to relations that existed at that time owing to 
the fact that the R. F. & P. Railroad ran down a city street. 
IIowever that may be, looking at it as a regulation to meet 
the necessities of railroad movements in a street for the safety 
of persons traveling along the street, I think that we ought 
to put upon it an interpretation as to whether or not the 
engine was actually crossing a street at the time, or whether 
it was going longitudinally. In either case this ordinance is 
sufficient to reach it. That is my construction of the ordi-
nance. 
page 105 ~ 1\!Ir. Leake: We can p1·ove this present street 
in question was not a street at the time this ordi-
nance was passed. As I understand, Your Honor's ruling 
'vould apply to any street subsequently brought in by the 
city's enlarging its limits f 
rrhe Court: That has been so held in terms. It was held 
very recently in one of these condemnation cases in which 
a county road comes within the city by extension of the cor-
porate limits. I don't think there can be any question about 
that. · 
~fr. Leake: vVill Your Honor require us to state our 
grounds now? 
The Court: You can do it afterwards. 
Note: Tl1e court over-ruled the objection of the defendant 
to the ordinance and allowed same to be read, to which ruling 
of the court, defendant, by counsel, excepted. 
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N-ote: Plaintiff tendered Chas. E. Bolling (at that time 
City Engineer of Richmond) to testify that in the year 1919 
there 'vas a. conference between him a.nd representatives of 
the C. & 0. Railway Co. concerning the crossing in question, 
in which it was recognized that this "'as an unusually dan-
gerous crossing, and in an effort to devise means to reduce 
or minimize the danger thereat; to which testimony the de-
fendant, by counsel, objected, the court sustnined the objec-
tion, and to which action of the court plaintiff, by counsel, 
excepted. 
page 106 ~ Note: The jury returned to tlw court room. 
Plaintiff offered in evidence Chapter 39, Sec. 1, of the Rich-
mond City Code of 1910 as follows: 
. ''If any engine or otl1er vehicle be dra,vn or propelled upon 
a railroad or rail-ti·ack in a street at a greater rate than four 
miles an hour, the person who does it or causes it to be done, 
or assists in doing it, or causing it to be done, shall pay a fine 
of ten dollars. Every locomotive engine put or ·placed upon 
a railroad or rail-track in the city shall have attached there-
to a bell of thirty pounds weight at least, and such bell shall 
be rung whenever the said engine is about to pass the cro·ss-
ing of any two streets, and shall continue ringing until such 
engine shall have passed such crossing; and if any engine 
shall pass across any street in this city, without first ring-
ing and continuing to ring said bell, in manner aforesaid, the 
owber of said engine, as well as the person then having the 
control, conduct, and management thereof, sl1all each be fined 
not. less than five nor more than twenty dollars ; and if any 
person shall blow, sound or usc, or cause to be blown, sounded 
·or used, by means of, or with steam, any whistle or other 
thing, upon any public street or alley, he shall be fined not less 
than five nor more than twenty dollars; and, if any railroad 
company, or their agents or employees, shaH run more than 
one train at the same time across -the places where their tracks 
intersect the streets of this city, without providing a 'vatch-
man to 'flag' each train, said railroad company, as well as the 
person or person~ in charg-e of such trains, or directing their 
movements, shall be fined not less t.han five nor more than 
twenty dollars." 
~fr. Leake: I object and except to the ordinance. 
The Court: I over-rule the objection and admit the ordi-
nance,. and defendant excepts. · 
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Stipulation: It is admitted that the train in the accident 
complained of was propelled by steam. 
Plaintiff rests. 
page 107 ~ HENRIETTA CONNORS (Col.), 
a. witness on behalf of the defendant, being first 
duly sworn, testified as follo·ws: 
EXAl\IINATION IN CHIEF. 
By Mr. Spicer: 
Q. Did you attend the funeral of Lula Hughes on February 
3rd, 1926? · 
A. Yes, sir. 
Q. Was she related to you? 
A. Yes, sir. 
Q. Wha.t relationship~ 
A. Second cousin. 
Q. Are you related to ~:Iattie Logan~ 
A. Yes, sir. 
Q. In going to Woodland Cemetery you went across the 
tracks of the C. & 0. Railway, did you not? 
A. Yes, sir. 
Q. In a cart 
A. Yes, sir. 
Q. Do you remember about 'what time in the afternoon of. 
E,ebruary 3rd yon left the cemetery? 
.A .. No, sir. 
page 108 ~ Q. vVhat car were you in' 
A. Second car. ' 
Q. Second carf 
A. Second car. 
Q. Second car, you mean containing passengers1 
A. Yes, sir. 
Q. The hearse I presume ·went ahead of the first car? 
A. Yes, sir. · 
Q. You were in the second car containing passengers 1 
Q. Did you k11ow the driver? 
.. l\.. I really didn't know who was the driver of the first and 
second cars. 
Q. Were you in the car that followed immediately the car 
that was struck by the train at the crossing? 
A. Yes, sir. 
Q. "Who else was in the car besides you and the driver~ 
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A. Major Brown and Bertha Jackson, Lizzie Carrington 
and Eliza beth Harris. . 
Q. What kind of car were you driving in? 
A. All I can tell you it was a closed car. 
page 109 ~ Q. Closed car? 
A. That is all I know. 
· Q. Where were you sitting in the car? 
A. I was sitting on one of the smaller seats he tween the 
back seat and the front seat, but on the left hand side going 
this way. 
Q. You \vere sitting on the driver's side? 
A. Right behind the driver, yes, sir. 
Q. Do you remember whether or not you heard any whistle 
blow as you were approaching that crossing? 
A. Onlv the train. 
Q. Did .. you hear the train whistle? . 
A. I heard the train ·whistle blow, didn't hear any other 
'vhistle. 
Q. Do you remember where the car was when you heard 
the whistle of the frain? 
A. I really don't 'know how far it was from the railroad 
track. 
Q. Had you left the cemetery when the train whistled~ 
A. Yes, sir. 
Q. Between the cemeterv and the railroad track? 
A. Yes, sir. · 
Q. Do you know' about how far the other car 
page 110 ~ was ahead of you when it struck? 
A. I reallv don't know how far it was. It 
\Vasn 't so far. ., 
Q. You could see the other car, could you? 
A. I could see it. 
Q. How many times did you hear the train blow, do you 
remember? 
A. I think it ·was three times, I think. 
Q. Did you hear that distinctly or was it a faint sound? 
A. I could hear it blow like a train would blow. 
Q. ·what did your car do? 
A. Our chauffeur stopped. He heard the whistle blow and 
then he blowed his hon1 for the front man to stop. He re-
marked to us and said-
Mr. Smith: We object. 
Mr. Spicer: Don't say what he said. 
Q. Do you ln1o'v "rhy he stopped~ Do you know why f 
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A. l-Ie stopped because he didn't want to run into the 
train. 
~Ir. Smith: Vl e object to that. She doesn't know. All sh~· 
can do is to say he stopped. 
The Court: You can ask her whether he stopped when 
the whistle blew. 
J\1:r. ·Smitl1: She said that. I don't think he can go any 
further than that. 
page 111 } By J\IIr. S.picer : 
Q. He also blew his horn~ 
A. He did. 
Q. Did the other car stop-the car ahead of you? 
A. After the train hit it. 
Q. Did the other car stop before the train hit it? 
A. I didn't see it stop; I didn't see it. 
Q. It was right in front of you? 
A. Right in front. 
Q. Do you know how fast the car you were in was going~ 
A. No, I don't know anything about speed at all. 
Q. Would you say moderate speed or what? 
A. It wasn't running fast, wasn't running fast. 
Q. Do you kno\v about how the other car was going? 
A. No, I do not. 
Q. vVas it running very fast or very slow? 
A. It wasn't running so slow, but I don't kno'v whether 
it was running fast or not. 
Q. The driver of your car didn't have any trouble stop-
ping in time to avoid going up on the crossing after you 
l1eard the whistle, did he? 
A. No, he didn't have any trouble stopping. 
page 112 ~ CROSS EXA~IINATION. 
By Mr. Smith: 
Q. You didn't testify at the Coroner's inquest, did you? 
vVitness: What? 
Mr. Smith: Did you testify at the Coroner's inquest? 
A. No, sir. 
Q. Did you testify at the Police Courtt 
A. No, sir. 
Q. This is your first appearance? 
A. Yes, sir. I didn't get a summons until this morning. 
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Q. How did you happen to get into the case? 
· A. I had notice to come this morning. 
Q. Do you know how they got hold of your name, how the 
railroad company got hold of your name ~ 
A. Well, a gentleman came 'vhere I was working at after 
it happened. 
Q. The people 'veren 't cold-
Mr. Leake: We object. 
By Mr. Smith : 
Q. Just as soon as the accident happened-
M;. Leake: Don't you testify, l\Ir. Smith. 
By l\{r. Smith: 
·Q. _People .c~me to you just as soon as the accident hap-
pened, didn't they T 
page 113 ~ 1\!Ir. Spicer: I object to the question as leading. 
1\Jir. Smith: I have a right to ask your 'vit-
ness a leading question. 
Mr. Leake: I object to it because it is misleading. 
Mr. Smith: Don't get excited, gentlemen. 
Witness: I am not excited. . 
Mr. Smith: I am not talking to you. I said "gentlemen". 
You are not a gentleman. You are not excited. You are just 
fanning because you are l1ot. 
By Mr. Smith: 
Q. Does your husband work for the railroad company 1 
A. I haven't got any husband. 
Q. Does your father or some of them work for the railroad 
companyT 
A. No, sir. 
Q. You don't know how they found out wlwre you lived 
or anything a bout that, do you 1 Yon only kno·w that the 
same evening, immediately after the accident, people came 
after you to O"et a statement; is that true T Isn't that true, 
that immedfately after the accident people came after you for 
a statement? Ho'v about that? 
A. Not the same day, certainl~r not. 
page 114 ~ Q. The next clayf 
A. No. 
Q. Day after that? 
A. I reci{on so, something like that. • I 
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Q. Within two or three days they came to yon for a state-
ment? 
A. Something like that. 
Q. Railroad people_ did that~ . 
A.. I don't know who he was. It was a man but I don't 
know who he was. 
Q. Was he that gentleman over there? (Mr. Dunn.) 
A. I don't think so. I wouldn't know him again when I 
saw him. 
Q. Did you make a written statement 1 
A. No, I didn't make ~ny written statement. 
Q. Did the gentleman write ~:mt a statement for you to 
sign? 
A. Yes, sir. 
Q. Have you got a copy of that statement that you signed 7 
A. No, sir, I have not. 
Q. How close were you all to the car that was struck? 
A. I don't know. 
Q. You were right up on it, weren't you f 
A. No, wasn't right up. 
Q. vVere you a square from them or two squares 
page 115 ~ from them 1 
A. I don't know. Wasn't two square I don't 
think. 
(~. Were you up there near the cemetery gate~ 
A. No. 
Q. How far from the cemetery gate were you? 
A. I really coulcln 't tell you that. 
Q. Were you any closer than two squares of the railroad 
track when you heard the whistle blo'v ~ 
A. I can't tell vou that. 
Q. Could you say that yo:u were closer than two squarts 
from the track when the 'vhistle blew 1 
A. I don't know. I don't know. 
Q. You don't know how far you were from the railroad 
track? 
A. No, sir, I don't know. 
Q. You don't know 1 
A. No, sir.· 
Q. Hm.v far were you from the car in front of you when 
the whistle blew? 
A. I don't know that either. 
Q. Dori 't know that either? 
A. No, sir. 
Q. How fast were you goin_g when the whistle blew1 
A. I don't kno'v how fast we were going. 
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Q. Was it a clear, bright day or what sort of 
page 116 ~ day was itt 
A. It was raining. 
Q. Raining very hard f 
A. Not very hard. 
Q. Just a little drizzle? 
A. Well, it wasn't a pouring rain, but it was raining. 
Q. More of a drizzle than anything else, wasn't it~ 
A. Well, I don't know. It was raining right hard, enough 
for an umbrella. 
Q. It was raining right hard? 
A. It was raining but not a pouring rain. 
Q. Was it cold weather~ 
A. It was in winter time. 
Q. Were the windows all down in your car? 
A. They were not all down. 
Q. Windows were not down in your car~ 
A. No. 
Q. If the windo,vs had been all down in your car do you 
think you could have heard the whistle? 
A. Just the same. 
Q. Whether the windows had been down or not? 
A .. Yes, sir. 
Q. You were listening for it? 
A. No, but I heard the train blow. 
page 117 } Q. You say you could have heard it just as well 
whether down or up t 
A. I think I could. 
Q. When did you first see the train? 
A. When it came around that curve. 
Q. It blew coming around the curve? 
A. Yes, sir, coming down the railroad track. 
Q. It was almost at the crossing when it blew, wasn't it 1 
A. I don't know how close it was to the crossing. 
Q. You said it was right at the crossing? 
A. It "rasn 'f right at the crossing 'vhen it blew. 
Q. I don't mean it was on the crossing. 
A. That is what I thought you meant. 
Q. As far as from here to the end of the court room, when 
it blew, from ·the crossing? 
A. It wasn't as close as that I don't think. 
Q. Was it much further than that? 
A. A little further than that I think. 
Q. Was it as much as twice as far? 
A. I don't kno'v about twice as far. 
Q. You don't think it was twice as far, do you¥ 
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A. I don't know. 
Q. In other words, it was within one square of the crossing 
when it ble,v, anyhow~ We 'vill put it at a city 
page 118 } block. 
A. I reckon so; I don't know. 
Q. It was within a city block of the crossing when it blew? 
A. I reckon so; I don't know. 
Q. Did you see it when it hit the car in front of you Y 
A. Yes, sir. 
Q. Could you see it f 
A. Yes, sir. 
Q. It niust have hit the car almost a second after it blew,_. 
didn't it? 
A. I don't know that. All I saw it hit it. 
Q. After the whistle blew how soon before it hit the car? 
A. I don't kno,v. 
Q. I am going to snap my finger when the whistle blew, 
and you tell me when it hit~ 
A. I don't know. 
Q. "\Vas it that much time alapsed? (Indicating.) 
A. I don't know. I don't know. 
Q. You don't know how long after the whistle blew be-
fore it hit the carY 
A. No, sir. 
Q. You don't kno'v whether one second or two seconds 
or three or four seconds 7 
A. I don't know. I don't know. I don't know. 
page 119 } Q. Did you see the train 'vhen it blew, see the 
steam go up from the whistle? 
A. No, I just heard it blow. 
Q. You didn't see it? 
A. No, sir . 
. ~ Q. But you sa'v it almost a second after it blew? 
A. Yes, sir. 
Q. Did you see it first or hear it blow first Y 
A. I don't know. 
Q. Don't kno·w whether you saw it first or heard it blow 
first, is tha.t so? 
A. I don't kno,v. 
Q. You don't know whether you saw it first or heard it 
blow first? 
A. I don't kno'v. 
Q. You don't kno'v which 1 
A. I don't know. 
Q. How fast was the train going! 
A.. I don't lmow. 
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Q. Well, what do you know? 
Q. Which part of the automobile did it hitf 
A. Back it looked to me like. I don't know. 
Q. You don't know that even? 
A. No.,_sir. 
page 120 ~ Q. Ho'v far did the train run after it hit it 1 
A. I don't know, but it kept on. 
Q. Never stopped? Up to the time they carried these dead 
people away from there and injured people, did you see any 
railroad people come back there or do anything? 
A. The train came back. 
Q. Everybody had gone then; the ndead people had been 
carried away when the train backed back? 
A. No, sir. The dead people were lying on the side of the 
road. 
Q. When the train backed back? 
A. Yes, sir. 
Q. You are sure of that now f Are yon sure of that 1 I 
say are you sure of that 1 
A. I am sure the dead woman was lying down on the side 
of the railroad track, and we got in our car and she was still 
lying down there. 
Q. Who was that? 
A. Mrs. Logan. 
Q. What about William Harris ; where was he f 
A. They carried him to the hospital I think. 
page 121 ~ Q. Hadn't they carried him to the hospital be-
fore the train backed back~ 
A. I don't know. 
Q. You don't kno\v that f 
A. No, sir. 
Q. Had the train backed back before Ella Archer and Rose 
Perkins left 7 
A. I don't know. 
Q. It had backed back before you left f 
A. Yes, sir. 
Q. Ella Archer and Rose Perkins and Ruth Perkins had 
all been carried to the hospital before the train backed back r 
A. I said I didn't kno,v. 
Q. Did you see any bushes alongside the railroad track 
theref 
\Vitness: Busl1es? 
}.fr. Smith: Yes. 
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A. I saw some trees or something there, I don't know 
whether bushes or not. 
Q. On the right hand side of the road close to the rail-
road track, did you see any of these bushes there that kept 
you from seeing the train as it came around the curve? Did 
you notiee that f 
page 122 ~ A. I didn't notice that. 
Q. Could you see that day, raining like it was, 
as well as if it had not been raining 1 
A. I didn't see no difference. I could see. 
Witness stood aside. 
page 123 } ELIZABETH H ... t\.RRIS (Col.), 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 
EXA.:MINATION IN CHIEF. 
By Mr. Spicer: 
Q. Did you attep.d the funeral of Lula Hughes on February 
3rd, 1926' · · . 
A. Yes, sir. 
Q. 'Vas she related to you? 
A. No, sir. She 'vas my husband's aunt. 
Q. Do you know about what time of day it was when you 
left the cemetery coming back from. the burial ~ 
A. No, sir. It was zround about half past three when we 
'vere at church for the funeral. I don't know· what time it 
was when we came back. 
Q. It 'vas in the day time? 
A. Yes, sir, in the day time. 
Q. ''Tho was in the car with you coming back from the ceme-
tery? 
.A. I-Ienrietta. Connors, Bertha Jackson, Georgia .Jellison 
(she is dead) and Major Brown. Oscar Fields was driving 
the car. . . 
Q. 'Vas Elizabeth Carrington in the car with you f 
A. Yes, sir, Elizabeth Carrington ''ras there. 
page 124 ~ Q .. Did you see the car that was struck1 
A. Yes, sir. 
Q. By the train? 
A. Yes, sir. 
Q. Was the car you were in in front of that car or back 
of it? 
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A. It was in front of the car we were in, the car that was 
struck was. 
Q. Was the car you were in the next car after that car? 
A. Yes, sir. 
Q. Do you remember whether or not you heard any train 
whistle coming from the cemetery~ 
A. I heard the train whistle when I was coming from the 
cemetery. 
Q. Do you remember whether you heard it more than once 
or not¥ 
A. I couldn't tell you whether I heard it more than once 
or not. · 
Q. Did you have any trouble hearing it; could you hear it 
plain? 
A. I could hear it plain. , 
Q. What did your car do after the whistle 'Yas blown? 
A. The boy that was driving the car we were 
page 125 ~ in blew his horn to give the man in front the sig-
nal to stop because the train was coming. 
Mr. Smith: Don't say why. You heard him blow his horn. 
Witnes~: H.e said that is why he did it. 
:1\fr. Sihith: Your chauffeur blew his horn 1 
Witness : Yes, sir. 
Mr. Smith: Vl e think that is as far as you can go. 
By 1\f.r. Spicer: 
Q. What did he do w~th his own carY 
A. Stopped. 
Q. Do you remember about how far from the track he 
stopped? 
A. No, sir, I do not. 
Q. Was !he car ~o!l ':ere in going very fast¥ 
A. No, s1r, wasn 1Y·gQ~pg fast. 
Q. Do you· kno'v whe·re the other car was when your driver 
blew tl1e l1orn 1 · 
A. I-Ie was almost to the track, but I couldn't tell you ho'v 
far it 'vas up to the track. 
Q. l-Ie wasn't on the track? 
A. No, sir, he hadn't got to the track then. 
Q. Was that a closed car you were in 1 
A. Yes, sir. 
page 126 ~ Q. \Vhereahouts in the car were you sitting! 
A. I was sitting in the back seat in the middle. 
Q. You know Elizabeth Carrington, don't you~ 
A. Yes, sir. -
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Q. Do you Irn(nv whether she is sick~ 
1\... She is sick in bed under the doctor. She has been sick 
two weeks. · 
Q. She isn't able to come out? 
A. No, sir. 
CROSS EXA~IINATION. 
By ~!1:-,. Smith : 
Q. "\\That is your husband's name' 
A. Oliver A. Harris. 
Q. What does he do? 
A. Janitor work. 
Q. Where? 
A. 3018 Patterson A venue. 
Q. Is that an apartment house? 
A. Yes, sir. 
Q. Your husband is kin to the woman that was being buried Y 
A. Yes, sir. 
Q. When did you fi!'st kno'v you were going to be a wit-
ness Y Who' came after you T · · 
page 127 ·} A. I don't know what the people's name. They 
came up there that night when the accident oc-
curred. 
Q. Came to your house the night the accident occurred Y 
A. Came to the house the woman that died lived. I wasn't 
at home. They never came to my house until they came to 
summon me. 
Q. They got a statement from you Y 
A. Yes, sir, they got a statement up there I guess. 
Q. Rave you got a copy of that statement you made them~ 
A. No, sir. 
Q. That was before you lmew that any suit 'vas going to 
be brought or anything, they got a statement from you? 
A. They got a statement. I didn't know anything about a 
-suit. 
Q. That 'vas the night of the accident f 
A. Yes, sir. 
Q. Railroad people were up at the dead woman's house? 
A. Yes, sir. I don't know whether railroad people or not; 
I just know· they 'vere "rhite people, three white men; I don't 
ln1o'v "rho they were. 
Q. Got statements from everybody, is that true? 
A. Yes, sir, the"y #were up there getting 'state-
page 128} ments. 
Q. And got them dov\rn in writing and got you 
all to sign them 1 
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A. I didn't sign any paper that nigbt a.t all because I 
was in the kitehen preparing supper 'vhen the men were up-
stairs ta}king. · 
Q. These white men came in and went upstairs? 
A. Yes, sir, they were talking to the dead woman's family 
upstairs. 
Q. Was Henrietta Connors up there¥ 
A. She had gone home I think. 
Q. But they got her statement before she went, dicln 't 
they? · 
A. I couldn't tell you. I was down hi the kitchen~ 
Q. 'Vhat about the weather that day~. 
A. It. was raining that day. 
Q. Was it raining very hard? 
A. Yes, sir. 
Q. Raining as hard as it could almost, wasn't it? 
A. I have seen it rain l1arder than that day. 
Q. But it was a pretty hard rain 1 
A. Yes, s~r. . 
Q. It was raining 'vhen you left the church and 'vhen the 
accident happened Y 
A. It was raining a little ehen we left the church. 'Vhen 
we got to the cemetery it started to rain harder. 
Q. Wind was blowing, too f 
page 129 ~ A. I ·don't know. 
Q. Wasn't that the same day tl1at this church 
caught fire on Grove Avenue-Grove Avenue Baptist Church 1 
A. No, sir. That was the day after that. I think that the 
church caught fire on Tuesday night and tl1is was Wednes-
day I think. · 
Q. You don't kno'v whether it was the same day or not:Y 
A. I don't know, but I think tha.t is the way it 'vas. 
Q. But your recollection is that it 'vas raining very hard 
and the wind was b1owing? 
A. I don't know if the wind was blowing or not. I don't 
say that, but it was raining hard. 
Q. Do you know 'vhat day of the week the funeral was? 
A. On Wednesday. 
Q. Did you l1ear tl1e wl1istle blow before you got in the 
car or after yon got in? 
.A.. We ·were in the car. 
Q .. Had you gone out of the gate when the whistle blew? 
A. Yes, sir. 
Q. I-I ow far had you gone out of the gate? 
A. I couldn't tell you because I hadn't been to the ceme-
tery before. 
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page 130 ~ Q. How far were you from the rail'road track 
when the whistle blew~ 
A. I don't. know how far but it wasn't so far. We could 
see the railroad track up on the hill. 
Q. Your car had one of these automatic wipers on it' 
A. Yes, sir. 
Q. So you all could look straight through~ 
A. Yes, sir. 
Q. That kept the window clear~ 
A. Yes, sir. 
Q. If you hadn't had that wiper you couldn't have seen 
at all~ ,. 
A. No, sir, we couldn't have seen. 
Q. That was what enabled you all to see ahead, the fact 
tha.t the wiper was working~ 
A. Yes, sir, and kept it clean. 
Q. If it hadn't been for the wiper, you couldn't have seen 
ahead of you~ 
A. No, sir. . 
Q. As a matter of fact you couldn't look out on each side 
because you didn't have wipers on the side? 
A. No, sir. The shades were pulled down on the side. 
Q. The shades were pulled down on the side? 
A. Yes, sir. 
Q·. ~ow, you say you heard the train whistle. 
page 131 ~ ~lave you got any idea, can y~u give us some idea, 
· how far you were from the track when the train 
whistled? 
A. No, sir, I cannot. 
Q. You don't kno'v whether it 'vas hvo or three squares~ 
A. I don't think it ''ras no two or three squares, because 
my eyesight is very dim and I couldn't see that far. 
Q. How soon after the whistle blew b-efore you saw the 
train? 
.... ~. The train just came right around the curve from some 
bushes. 
Q. Can1e around from bel1ind the bushes? 
A. Yes, sir. 
0. You remember bushes were there? 
A. Yes, sir. · 
Q. If it hadii 't been for the bushes you could have seen 
the train long; before you did .see it? 
A. Yes, sir. 
Q. Do I understand ).,.ou to say that almost as soon as the 
'vhist]e blew you sa'v the train? 
A. It was two or three minutes after,vards. 
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Q. Two or three minutes! 
A. I suppose it was. 
Q. Are yon right about minutes, now? 
A. Yes, sir. 
A. I guess it were ; I c.ouldn 't tell you ; I didn't 
page 132 ~ have any timepiece to see whether it was or not. 
Q. Do you know that an engine going thirty 
miles an hour can run a mile and a half in three mihutes 1 
A. I wouldn't doubt that at all. It wasn't long after the 
train blew that I saw it coming around the curve by the bushes. 
Q. You think it was two or three minutes? 
A. I reckon it was; I don't know for sure. 
Q. Then, as I understand, as soon as the train whistled, 
Oscar Field stopped the carY 
A. Yes, sir. 
Q. How· far was he from the track when he stopped? 
A. I couldn't say because the other car was in front of 
us, I couldn't tell you how far he was from the track. 
Q. How far was the other car from you when you heard 
the whistle blow? 
A~ It was room enough, I suppose, for two more cars be-
tween them, or maybe three between them. 
Q. It 'vasn 't a square from you or a square and a half from 
youl · · 
A. No, sir, I don't think it was that far. 
Q. V/ ell, now, you say you heard one whistle, just one long 
whistle? · 
page 133 ~ A. I heard the train whistle blow. 
Q. Just one whistle? 
A. Yes, sir. 
Q. If it had blown twice you would have heard it, wouldn't 
you? 
· A. Yes, sir. 
Q. If it had blown three times you would have heard itT 
A. Yes, sir. 
Q. You never heard it llut once 1 
A. No, sir. 
Q. Did you hear any other sound except the whistle I 
A. No, sir. 
Q. Did you hear any bells ring? 
A. Not until the train began to cross the road, I heard the 
train bell ring. He had struck the car when I heard the train 
bell ring. ·· 
Q. Bell on the engine? · 
A. Yes, sir. _.-
Q. Didn't start ringing until after it had struck Y 
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A. I guess it was ringing then but I couldn't hear it. 
Q. Don't guess. You don't kno'v whether the bell rang until 
after it had· struck? Did you hear the bell ring at all before 
the car 'vas struck? 
page 134 ~ A. No, sir, I djdn 't hear the train bell until it 
wa_s crossing the road. That is when I heard it. 
Q. That i~ the first time you heard it, when it was crossing 
the street, 1fagnolia street? 
Q. Did you hear any other bell ring besides that bell ring? 
A. No, sir, I did not. 
Q. Hear any automatic gongs ring? . _. 
Q. See any automatic lights shine up there to stop people T 
A. I couldn't see from the way I 'vas sitting in the car. 
Q. Did you see any¥ 
A. I couldn't see any lights where I was sitting. 
Q. Then you did not as a matter of fact see any lights? 
A. No, sir. 
Q. Didn't hear any beli1 
A. No, sir, I did not. 
Q. How fast was this other car going in front of you? Was 
it going fast' . 
~· Yes, sir, lt was going I couldn't tell you how fast it was 
gmng. 
Q. V\T as it going faster than your car~ 
A. Yes, sir. 
Q. Do you remember that the road there is very bad, a mig 
mud puddle right at the bottom of the road at the 
page 135 ~ lowest point? 
A. I never noticed it when 've were going over 
it. 
Q. Don't kno·w whether it was good or bad¥ 
A. No, sir, never been on it but once in my life. 
Q. Can you give us an idea of what speed you were travel-
ing? 
A. No, sir. VvT e were going very slow. 
Q. Can you give us an idea of how fast the other car was 
going? 
A. No, sir. 
Q. Your car was keeping up 'vith it, wasn't it? 
A. No, sir, our car was not. 
Q. Did you start behind it? 
A. No, sir. They had gotten out of the cemetery before we 
started away. 
Q. Yon left _behind the other carY 
A. "\Ve started behind the other car. We were not trying 
to keep up witli the other car. 
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Q. How far do you think you 'vere behind the other carY 
The length of this room do you reckon T 
A. Maybe further than that ; I couldn't tell you. 
Q. Could yo-q tell us ho'v far ahead of you the other car 
was? 
A. I could not. 
Q. How long did yon stay there after the accident 1 
A. Until they carried Mattie Logan's body 
page 136 ~- away and all the other people were carried away. 
Q. How long after the accident happened be-
fore a11y of the railroad people came there? 
A. The train started backing back looked like to me soon 
after it struck. 
0 
Q. Weren't Ruth Perkins, Ella Archer and 1-~ose Perkins 
all carried away before the train backed back? 
A. No, sir. 
Q. How far did the train run after it hit this antomobileY 
A. I couldn't tell you. 
Q. Didn't it run half a mile? 
A. I couldn't tell you to save my life. I don't know any-
thing about distance down there. 
Q. Do you know whether it was a freight train or passenger 
train7 · 
A. It \vas a freight train. 
Q. It \vas a freight train t 
A. Yes, sir. 
0 
By the Court : 
Q. Who was the father of your_ husband f 
A. Joseph !farris. · 
Q. Was he a brother of "'William Harris f 
A. Yes, sir, they 'Yere brothers. 
'page 137 ~ Q. Who was ~{athe Logan? 
A. She was my husband's aunt. 
Q. Was his father the brot l1er of Mattie Logan f 
A. Mattie Logan was my husband's father's sister. 
Q. Did ~1'attie Logan have any other brothers besides your 
husband's father~ 
A. Not to my knowing. 
Q. How many children did ~.,.our husband's father have¥ 
A. Only three to my knowing. 
By ~Ir. Smith: 
Q. Your husband's fatller was William Harris? 
A. ~Iy husband's father was tT oseph Harris. 
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By the Court : 
Q. Mattie Logan was !1ot married¥ 
A. She was a widow. 
Q. Did she have· any children~ 
A. No, sir, not to my knowing. 
Q. "\Vhat "ras your husband'"s nameT 
A. Oliver A. Harris. 
Q. What is his age? 
A. Will be thirty-one years the 6th of July. 
Q. What are the other two children's names Y 
A. Isham !farris. 
page 138 ~ Q. How old is he¥ 
A. I couldn't tell you. He is older than my hus-
band. 
Q. Your husband .is thirty-one f 
A. Yes, sir. 
Q. Who ,\ras the third child? 
A. ,Joseph Harris. 
Q. What is about his age~ 
A. I don't know, sir. He is the oldest of all. 
Q. Is he somewhere along between thirty five and forty? 
A. I guess he is. 
Q. Those were the three children of your husband's father? 
A. Yes, sir. 
Q. There were no -other children living at the time that 
J\{a ttie Logan was killed 1 
A. No, sir. 
Q. Do you know 1\fattie Logan's age 7 
A. No, sir. 
Q. Apparently what was her age? 
A. I don't know, sir. She seemed to be a middle-age 
woman. I don't kno"; her age. 
Q. How long has your father-in-la'v been dead 7 
page 139 ~ A. He died eleven days before my husband was 
born. 
Q. The nearest blood relative of 1\fattie Logan would be 
Rose Perkins, he:r sister? 
A. Yes, sir. -· 
Q. And these three chilaren of her brother? 
A. Yes, sir. 
\Vitness stood aside. 
page 140 ~ lv.fAJOR BROWN (Col.), 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 
--------
130 Supreme Court of Appeals of Virginia. 
EXAMINATION IN CHIEF. 
By Mr. Spicer: 
Q. What is your name? 
A. l\fajor Brown. 
Q. Did you attend the funeral of Lula Harris on February 
3rd, 1926? · . 
A. Yes, sir, I did. 
Q. Do you remember leaving the cemetery after attending 
the burial that afternoon' -
A. Yes, sir. 
Q. Were you in an automobile? 
A. Yes, sir. 
Q. "Who 'vas driving the automobile, do you know~ 
A. I didn't know the chauffeur's name exactly. I have 
heard it canea a good many times. 
Q. Have you seen him around here to-day? 
A. Sure, I have seen him. 
Q. Yon know him when you see him? 
A. Yes, sir. 
Q. Have you been told what his name is? 
page 141 ~ A. Sure, I have been told. 
Q. Is it Oscar Field? 
A. Yes, sir. 
Q. Were you in the car 'vith Elizabeth IIarris and Hen-
rietta -Connors? 
A. Yes, sir. 
Q. "'\Vhere were you sTtting in the car~ 
A. Beside the cl1auffenr. 
Q. ~L\..fter leaving the cemetery did you hear the train whistle 
blow? 
A. Yes, sir. 
1\Ir. Smith: I object to the question. I notice that coun-
sel asked the question that way. I think it is leading. He says 
"After you left the cemetery 'did you hear the whistle blow?" 
I think he shoula ask him did he hear it blow and w·here was 
he 'vhen he heard it blow. ~ 
By 1\{r. Spieer: 
Q. Did you hear any train blow while you 'vere out there 
at the cemetery, or after you left the cemetery? 
A. I heard it blow after I left the cemetery. 
Q. Where was the car in which you were riding when you 
heard the "Thistle blow. 
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A. Well, it was just before yon make that rise 
page 142 ~ to go on the railroad there. 
Q. Was it in the bottom? 
A. Back down in the bottom. 
. Q. Could you hear it plainly 
A. I heard it make a whoop; that is all. 
Q. You knew what it was when you heard it·? 
A. Sure. 
Q. Didn't have any trouble hearing it f 
A. Didn't have any trouble hearing that one. 
Q. Did the driver of your ear do anything when the whistle 
blew1 
A. He blowed his horn. 
Q. Do you know why he blew his horn¥ 
A. I heard him say that the train w·as coming. 
Q. Did he keep going or stop or what Y 
A. I-:Ie stopped. 
Q. Stopped before he got to the railroad track? 
A. Sure; some little distance; I don't know exactly how 
far; I couldn't tell you that. 
Q. Did you see the car when it was struck by the train? 
A. Yes, sir, I saw that. 
page 143 ~ Q. Do you know about how far that car was 
in front of your carY 
A. I couldn't tell you really, but according to my judgment 
it may be about 15 or 20 yards, something like that. Of 
course I couldn't tell you exactly how far, but just according 
to my judgment. 
Q~ Had it gotten up to the track when you heard the whistle 
blowY 
A. No, sir. 
Q. Was it in a position to have stopped at the time the 
'vhistle ble,vf 
A. Well, I couldn't tell you anything about that at all. I 
'vas not noticing it so close as all that to see whether it was 
in a position to stop or not. 
Q. Did you see whether it stopped or not~ 
A. I never seen it stop. Every time I seen it, it was going. 
Q. Kept goingf 
A. When I seen it, it was going; I never seen it stop. 
Q. You saw the train strike it? 
A. Sa'v the train when it struck it-struck the rear end. 
CROSS EXA~1INATION. 
Bv :Mr. Smith: 
"'Q. Major, what is your business 1 
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A. Carpenter. 
page 144 ~ Q. "\Vhom do you work for? 
A. I am working for different people. 
Q. What did you say? 
A. I am a carpenter. 
Q. Who do you 'vork for f 
A. Different people. 
Q. ·You are just a job carpenterY 
A. Yes, sir. 
Q. Take jobs? 
A. Yes, sir. 
Q. No,v, what was the state of the weather that day 
A. It was raining. 
Q. R-aining very hard, wasn't it? 
A. At times it was. 
Q. Just at the time of this accident wasn't it raining 
very hard? 
A. Yes, sir, it was raining quite a bit according to my 
remembrance now. 
Q. It was a cold day, wasn't it? 
A. It may be a little cold; I couldn't tell you whether it 
was so cold or not. 
Q. It was the 3rd of February~ 
A. Yes, sir, it 'vas in February. 
page 145 ~ Q. vVind was blowing, too' It 'vas a right 
stormy day, wasn't it"? 
A. Good bit of rain all right. 
Q. Don't you remember it was a very stormy dayr' It was 
the same day the Baptist Chuch caught fire up here on Grove 
Avenue, wasn't it? Wasn't it that same day¥ 
A. I don't know ; I couldn't tell you that. 
Q. Anyhow, it was a very stormy afternoon, wasn't it; 
wind was blowing anc raining hard~ 
A. Vlind was blowing all right. 
Q. And raining hard; that is true, isn't "it 1i 
A. Yes, sir, some part of the time I know that it 'vas rain-
ing hard. 
Q. I understand yon, and I wrote it down, that you "heard 
the whistle blow just before we made the rise''. That was 
correct, was it? 
A. Yes, sir. I know we were coming towards the track, 
but exactly what distance I couldn't tell you. 
Q. You went do,vn a hill, slight decline, from the cemetery 
gate, until just before you got to the track; then there is a 
rise to go up to tl~e trac.k. It was just before you made the 
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rise, did I understand you to say, that you heard the whistle 
blow? 
A. It was somewhere in there when I heard it. 
page 146 ~ Q. That would make it about how far from the 
track f \V ere you as far from the tracks as to that 
post (indicating) when you heard the whistle blow-that sec-
ond post1 
A. Good bit further than that. 
Q. As far as from here to the end of the room f 
A. I guess futber than that. 
Q. The rise is not much more than from this post to you, 
is it 1 · 
A. I know we were in the descend somewhere, but exactly 
where it was I couldn't tell you. 
Q. I understood you and I wrote it down-
A. I said we were in the descend. 
Q. I wrote you down that you heard the whistle blow just 
before you made the rise. Yon mean the rise right near up 
to the track~ 
A. Yes, sir. 
Q. The rise is not as long as or much longer than from 
you to that window, is it-at that timef 
A. I never was over there before; that was my first time. 
I couldn't tell you anything about that. 
Q. Well, now, did the whistle blow once or twice 1 
A. I only heard it once. 
page 147 ~ Q. So if the whistle for the crossing is mor{ 
than once, you didn't hear but one whistle? 
A. I didn't hear it blow but once. 
Q. That was the only whistle you heard after the burial' 
A. That was all I heard. 
Q. Could you tell how fast that train was goingf 
A. No, sir. 
Q. It was going 30 or 35 miles an hour, wasn't it? 
A. I coulcln 't ten you. 
Q. Ho1v soon after the whistle blew before it struck this 
automobile? \Vasn't it just a second or sof Take my watch 
now and I will snap my fingers when you heard the whistle 
blow. I-Iere is the whistle blo,ving. (Snapping fingers.) 
A. Now. Sometl1ing about that time. (Indicating.) 
].tr. S1nith That is seven seconds. 
Witness: .According to my understanding. Of course, I 
don't say it was. 
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Q. You think that 'vas about the length of time that took 
place after the whi~tle ble'v before it hit this automobile Y 
A. According to my understanding. 
Q. You think that is about a fair estimate? 
A. .A.ccording to my understanding. 
page 148 ~ Q. How far ahead of you do you think the other 
car was? Was it as far as from you to that sec-
ond post? (Indicating.) 
A. Further than that. 
Q. As far as from you to the edge of the court room? 
A. It may have been, or may have been a little further than 
that 
. Q. About that distance or maybe a little more¥ 
A. Maybe a litle more; I can't tell exactly. · 
Q. But not much difference between from here to the end 
of the room ahead of you 1 
A. Something like that. 
Q. Now, it was that much ahead of you when the whistle 
blew? 
A. Yes, sir. 
Q. Then, when the whistle blew that car was pretty near 
on the track? That automobile was pretty nearly on the track 
when the whistle blew, wasn't it f 
A. It was going pretty close up there I know. 
Q. Pretty close on the track when the whistle blew? 
A. Yes, sir. 
Q. Did you hear any bells ring¥ 
A. No, sir. 
Q. Didn't hear any bells ring? 
page 149 ~ A. No, sir. 
Q. Hear any gongs ringing, see any electric 
lights flash at the crossing or anything of that sort~ 
A. No, sir. You see, I couldn't see very much; rain was 
all on the glass and I only could see good out the place where 
the windshield wiper was. 
Q. That is the only thing you could see, where the wiper 
was working¥ 
A. S'ure. 
Q. If the car in front of you didn't have a windshield wiper 
passengers there couldn't have seen anything, could they Y 
1\ir. Leake: "'N e object to that. 
By Mr. Smith: 
Q. As a matter of fact, you say, if it hadn't been for the 
windshield wiper, you couldn't have seen anything? 
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A. I said that is where I seen the main thing. 
Q. Couldn't see anywhere except where the wiper was 
""orkingf Gould you see out of any other windowsT 
A. Well, I didn't see anywhere. 
Q. That is the only place you remember that you could 
see anything, where the wind shield wiper wasf That is the 
only place you remember seeing through 1 
A. Yes, sir, just looking through where the wind 
page 150 ~ shield wiper was. 
Q. That was looking straight ahead of you, 
and you saw no electric lights, no lights, and you heard no 
bells ringing f 
A. No, sir. 
RE-DIRECT EXAJ\1IN .l\. TION. 
By 1\fr. Spicer: 
Q. You kne\v that was the train whistle when you heard it 7 
A. Yes, sir. 
Q. You were looking ahead in approaching· the crossing, 
w·hen the car was approaching the crossingl 
A. Yes, sir. 
'Vitness stood aside. 
Note: At 5:40 P. M. adjourned until tomorrow, 1\tfay 25th, 
1927, at 10:30 A. M. 
page 151} SECOND DAY. 
1\fay 25th, 1927. 
Court met at 10:30 A. 1\L, pursuant to adjournment. 
STIPULATION: 
It is agreed that the expectancy of life, under the Ameri, 
<~an Experience Table of ~Iortality, at the age of fifty-seven, 
is 16.05 years. 
C. W. WRIGHT, . 
a witness on behalf of the defendant, being firat duly sworn, 
testified as follows : 
EXAl\tfiNATION IN CHIEF. 
13y ~:lr. Spicer: 
Q. Mr. vVright, where do you ivef 
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A. Highland Springs Postoffice, Nine :hHle Road. 
Q. Do you know anything about the accident 
page 152 ~ which occurred on the 3rd of February, 1926, be-
tween a train of the Chesapeake & Ohio Rail-
way Company and an automobile driven by one Fred Good-
man at :hiagnolia street crossing in the city of Richmond? 
A. I was coming east on Brookland Boulevard and near 
the Highland Park school, and I heard a locomotive whistle 
in the direction of Dill crossing, I think it is. Then I went 
on around Brookland Boulevard, turned down Third Ave-
nue~ and sometime between that and the time I got to ~fag­
nolia street I heard a locomotive whiste again dow11 to,vards 
the rairoad, down towards the C. & 0. Railroad. I went on 
down ~Iagnolia street-
Q. Where were you as far as you can fix it when you heard 
the second whistle? 
A. I don't think I was over a block or a block and a half 
or two blocks, at the outside, this side of Brookland Boule-
vard ; that is, coming towards Riehmond. 
Q. You had left Brookland Park Boulevard~ 
A. Yes, sir, the second time it blew. 
Q. You were on Third A venue? 
A. Yes, sir, which is the avenue west of the car line. 
Q. In what direction does '11hird Avenue run as regards 
the railroad, or as regards Magnolia street~ 
A. It runs the opposite way from Magnolia 
page 153 ~ street. 
Q. You mean at right angles to it? Does it 
run parallel 'vith l\fagnolia stret or intersect :Magnolia street? 
A. It intersects, I reckon you would call it, with l\iagnolia 
street. l\iagnolia street crosses Third Avenue and Third 
Avenue runs the same way as the railroad. 
Q. What did you do when you reached l\fagnolia street? 
A. I made a left turn down l\Iagnolia street towards the 
railroad. · 
Q. You were going across l\fagnolia street crossing; that 
was your intention~ 
A. Yes, sir. 
Q. About how far is Third Avenue where it intersects 
l\1agnolia street from the J\tlagnolia street crossing of the rail-
road, how many blocks 1 
A. I should judge it would be about three blocks. 
Q. Yon started to say as you came on you did what¥ 
A. I was between Third and Fourth A venue, and the gen-
tleman riding in the car with me, we heard something like 
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dishes rattling, he said to me or I said to him, I don't re-
member which. · 
Q. Don't tell what he said to you. Tell what happened. 
A. It sounded like dishes rattling. 
Q. vVhat direction was that 1 
page 154 ~ A. I couldn't tell what direction. I proceeded 
down to,va rds the railroad and I crossed the 
ca.r line, and a fe'v feet after I crossed the car line I saw a 
"roman run out of one of the houses on the right hand side of 
M:agnolia street between the car line and the railroad, run-
ning towards the railroad. Then I went just a few feet 
further to where I could see around there and I sa\v an au-
tomobile all upturned and saw there had been an accident. 
Of course, I went do\vn there and stopped on this side of the 
railroad, stopped my car and got out there and helped get 
the people out that we1·e hurt and crippled, and there was 
one that was dead. 
Q. Did you see any members of the train crew there? 
A. Yes, sir. As far as I know all the members of the 
train cre\v were there. It was several there. I knew some 
of them, some of them I didn't know. 
Q. The occupants of the car that was struck were still there 
when you got there f 
A. Yes, sir. I helped get up some and put them in the car 
to take them ~n,ray. 
·q. There is no doubt in your mind-
1\fr. S'mith: That is a rather improper form of question. 
1\~Ir. Spicer: I withdraw that if my friend objects to it. 
Q. Are you certain that this was the engine whistle· that 
you heard¥ 
page 155 ~ A. Yes, sir. 
1\ir. Smith: I object to the form of the question. 
• 
By 1\Ir. Spicer: 
Q. Did you have any trouble hearing it Y 'Vas it a faint 
sound or loud sound or could you hear it distinctly? 
A. I could hear it all right. 
Q. What w·as the condition of the weather at that time 
as well as you can remember 1 
A. As \Veil as I can remember it was raining. 
Q. Raining very hardY 
A. No, sir, I don't think it \Yas raining very hard; it was 
raining a little bit though. 
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CROSS EXA:i\:IINATION. 
By Mr. Smith: 
Q. What is your business 
A. Work c.hecker in the R. F. & P. shops. 
Q. Railroad man f 
A. Yes, sir. 
Qt. You knew all the crew of this train that ran there? 
A. No, sir. 
Q. I understood you to say you knew most of them f 
A. No, sir. 
page 156 ~ Q. What did you say? 
A. I kne'v one man on the crew. 
Q. Let's see what you said. You said the train crew was 
all there. How do you know they were all there? 
A. I said as far as I knew. . 
Q. You said ''I knew some of them 1 '' 
A. Yes, sir. 
Q. That indicates more than one, doesn't it? 
A. I knew one of them. · 
Q. You said ''The train crew ·was all there ; I knew some 
of them''. Isn't that. the exact language? I can get the 
stenographer to read it. 
A. I knew one of them. 
Q. How did you know the train cre·w was all there? 
A. I didn't know they were all there. 
Q. vVhy did you say that~ 
A. I didn't say it. 
Note: The stenographer read the testimony of the witness 
on the point indicated. 
Q. It seems you did say the train crew was all there? 
A. As far as I knew. . 
page 157 ~ Q. Who were yon working for at the time of 
this accident 1 
A. R. },. & P. 
Q. What were you doing down in that part of the city~ 
A. Going home from work. 
Q. Which one of the train cre·w did you know 
A. I kne"r Mr. Lamb. 
Q. What does h~ do? 
A. I don't know·, sir. 
Q~ Don't know 'vha t position he had? 
A. He works on the train; that is all I know .. 
Q. Which train 1 
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A. Works for the C. & 0. on the road. 
Q. Is he a neighbor of yours? 
- A. No, sir. 
Q. How did you know him~ Did you ·work with him! 
A. No, I met him at the Railroad Y. ~L C. A. 
Q. You all go to theY. 1\L !C. A. together? 
A. Yes, sir. 
Q. You say it was not raining hard? You say that posi-
tively? 
A. As well as I remember it was raining; I wouldn't say 
'vhether raining hard or not; I don't think so. 
Q. What sort of car were you riding in 1 
A. Driving a Ford roadster. 
page 158 ~ Q.. Open car? 
A. Yes, sir. 
Q. You were going with the open part of the car towards 
the railroad? 
A. Yes, sir. I had a wind shield in front. 
Q. But it was an open car? 
A. Yes, sir. 
Q. It. 'vas not a sedan or limousine 
.A .. No, sir. 
Q. The wind was blowing right much that day, wasn't it? 
A. I don't remember. 
Q. Do you deny that it was blowing~ 
A. No, sir, I don't deny it. 
Q. Do you know which way the wind was blowing? 
A. No, sir. . 
Q. Don't know whether it was blowing towards you or not? 
A. No, sir. 
Q. Don't recall whether it was blowing towards you from 
the direction in which you say you heard the whistle? 
A. No, sir. 
Q. You can't say' 
A. No, sir. 
page 159 ~ Q. When you first heard it you were on Third 
A venue how far from 1\~Iagnolia 1 
.l\.. I was on Brookland Boulevard when I first heard it. 
Q. That is nearly a. mile from the crossing, isn't it? 
.l\.. I don't know how far it is. 
Q. Pretty close to a mile, isn't it¥ 
A. I can't say ho'v far it was. 
Q. You have some idea ho'v far it is, haven't you~ Isn't 
Brookland Boulevard out there the street that connects Bar-
ton Heights with Ginter Park? 
,• A. Yes, sir. 
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Q. Where all these stores are, where the street car makes 
a curveT 
A. Brookland Boulevard runs· all the way from Chamber-
layne Avenue. 
Q. Were you in the business section just like the business 
section near North A venue T 
A. I was at Highland Park school, near there. 
Q. That is just about a square or two from North Ave-
nueT That is the avenue that tl1e street car is on, isn't it? 
- A. No, sir. That is Barton Heights-North Avenue. High-
land Park I was in. 
page 160 ~ Q. \V ouldn 't you say you were between three-
quarters of a mile and a mile from the crossing 
wh~n you heard that first whistle1 
A. No, sir, I don't know how far I was. I don't know ho'v 
far it is. · 
Q. What street is the school on T See if you can work it 
out. 
A. The school is on Brookland Boulevard and I don't kno'v 
what avenue. 
Q. How do you happen to remember so distinctly .all these 
things, just 'vhere you 'vere when the whistle blew'7 
A. Well, I remember them. 
Q. How do you happen to rememb~r them1 It has been 
sixteen months ago-fifteen months since the accident hap-
pened, and you remember exactly where you were 'vhen you 
heard the :first whistle and where you heard the second 
whistle? 
A. Yes, sir. 
Q. Any particular reason why you should have remembered 
it? 
A. No, sir. 
Q. Ever hear the whistle blow any other time except that 1 
A. Yes, sir. 
'- Q. The first time you heard it blow where did you say the 
train was, or the whistle that blew? 
A. It was over in the direction of Din· Avenue, where Dill 
Avenue crossing is. 
page 161 } . ·Q. Then, the 'vind must have been blo,virg 
from that direction, mustn't it? 
lL I wouldn't say which way the wind was blowing. 
Q. If it was raining hard, ~Ir. Wright, and you were up 
there thnt distance, you 'vere three-quarters of a mile from 
the crossing and the train blew, then it must have been-Dill 
crossing is more than half a mile from ~Iagnolia street cross-
ing, isn't it~ 
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A. I don't know how far it is. 
Q. That train then was certainly pretty nearly two miles 
from you, or a mile and a half, or two miles, if it was at 
Dill's crosing and you were on Brookland Avenue near the 
school; you were nearly two miles from where the whistle 
blew, weren't you 1 
A. I don't kno,v, sir. 
Q. Would you say that that whistle was any nearer to you 
than two miles when you heard it; would you say positively 
that it was 1 · 
A. I wouldn't say how far it was. 
Q. Was it one long whistle or what was it? 
A. I don't remember what kind of whistle; I know it was. 
a whistle; that is all. 
page 162 ~ Q. Ho'v do you know that whistle wasn't blow-
ing about tl1e Locomotive 'Vorks? 
A. I could tell the direction it blew. 
Q. You were driving along in a car f 
A. Yes, sir. 
Q. Who was in the car with you f 
A. Another fellow. 
Q. I judge it was another fellow~ but do you mind telling 
us his name? 
A. J\IIr. Rudoph. 
Q. vVhat does lv[r. R.udolph doT 
A. 'Vorks in the car shops. 
Q. He is a railroad man, too f 
A. Yes, sir. 
Q. Which company did he work for 1 
A. R. F. &P. 
Q. Now, that w·as the first 'vhistle. \Vhere were you 'vhen 
the second whistle ble'v f 
A. I was going do,vn Third A venue. 
Q. How far from ~Iagnolia 'vere you then? 
A. I don't know ho'v many streets are in there. I was 
about one-third of the way between Brookland Boulevard and 
where I turned to go down ~Iagnolia street. 
page 1631 ~ Q~ Ho·w far is Brookland Boulevard from 
J\{agnolia steet 1 
A. I don't know. 
Q. From Third Avenue to the crossing is four and a half 
squares, isn't it? 
A. I don tt know. 
Q. If from Third Avenue to tl1e crossing is four and a 
l1alf squares, you were three or four squares from J\{agnolia 
street, weren 'i you, on Third 1 . 
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A. I was about a block or a block and a half from Brook-
land Boulevard g·oing towards :Magnolia street. 
Q. Yon were five or six squares from the crossing when 
you heard tbe second whistle blo'v 
A. I don't know how· many squares it is. 
Q. Was it still raining? 
A. Yes, sir. 
Q. Do you know which ''ray the wind was blowing then 
A. No, sir. 
Q. Do you remember how many times the whistle blew? 
A. No, sir. 
Q. How long after you heard the whistle blo"r before you 
heard dishes rattling, or something that sounded 
page 164 ~ like dishes rattling·? 
A. Time it took me to come from where I heard 
the 'vhistle blow to Magnolia street-just as I turned into 
lVIagnolia street; I would say two or three minutes, or four 
minutes. 
Q. Took you four minutes to go two. or three squares? 
A. Yes, sir. 
Q. 'Vhat rate were you traveling~ 
A. I don't drive fast; I don't drive fast no time. 
Q. Twenty miles isn't fast? 
A. It is faster than I go. 
Q. One of these people when you got there was dead? 
A. They said she "ras dead. 
Q. That 'vas a woman 1 
A. Yes, sir. 
Q. 1\tiattie Logan was dead and a man died about the time 
they took him away, didn't he 1 
A. I don't think he was dead when they took him away. 
Q. There ·were three or four women there that were hurt, 
weren't they? 
A. Yes, sir. 
Q. They were not able to move 1 
A. They were walking around there. 
Q. Wha.t1 
A. They were walking around there . 
.A.. They 'lvere 'Walking around there. 
page 165 ~ Q. Who "ras 'valking around there 1 Did you 
kno'v 'vho 'vas in the car that 'vas hit1 You saw 
'vomen walking around; do you know whether they were ones 
that were in this car that 'vas hit¥ 
A. No, sir, but I could tell by their faces, scratches and 
euts on their faces, they were in the accident, anyhow. 
Q. Did you see a little girl there~ 
C. & 0. Ry. Co. v. J. Thomas Hewin, Admr. 143 
A. Yes, sir. 
Q. \Vas she walking around, too? 
A. Yes, sir. 
Q. You didn't know she had a broken leg, 'did you f 
A. No, sir. 
Q. Did you know she had a broken arm? 
A. No, sir. 
Q. You say she was walking around? 
A. She was walking around there. 
Q. Was the driver walking around-the chauffeur f 
A. I didn't kno·w which one was the c.ha uffeur. 
Witness stood aside. 
page 166 } CHARLES R.UDOLPH, 
a witness on behalf of the defendant, being first 
duly s'vorn, testified as follows : 
EXA1fiNATION IN CHIEF. 
Ry Ivlr. Spicer: 
Q. 1\ir. Rudolph, where do you live f 
A. At that time I lived at Highland Springs. 
Q. vVhat is your occupation f 
.l\.. Car repairer. 
Q. \\Therc1 
A. R. F. & P., Acca. 
Q. Do you know 1\Ir. C. W. Wright V 
A. Yes, sir. 
Q. Do you know anything about an accident occurring Feb-
ruary 3rcl, 1926, at the 1\iagnolia street crossing of the C. & 
0. Railway? 
A. Yes, sir. 
Q. Were you 'vitb l\1:r. Wright at that time on that day! 
A. Yes, sir. 
Q. Do you emember hearing any sig11al indicating the ap-
proach of the train that struck the automobile? 
A. Yes, sir. 
page 167 } 1\{r. Smith: I object to the form of the ques-
tion. 
The Court: Yon call it a signal. He doesn't know whether 
it was intended as a signal or not. Did he hear an engine 
·whistle blow! 
---------------------------------------------
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By Mr. Spicer: 
Q. Did you hear au engine whistle blo'v preceding the ac4 
cident which happened 1 
A. Yes, sir. 
Q. What kind of signal was it¥ 
A. A whistle. 
Q. An engine whistle 1 
A. Yes, sir. 
Q. Can you say in what direction that came from 1 
A. The first blow I heard we were in front of Highland 
Park school-! suppose for Dill Avenue crossing; and the 
third-I mean the second whistle I heard, we were eoming 
down Third A venue-right between tlie hvo crossings the 
second whistle I heard. 
Q. Was the whistle towards the C. & 0. traeks there? 
A. Yes, sir. 
Q. What kind of whistle was the first 'vhistle-loud enough 
to hear? 
A. Plenty loud to hear, yes, sir. 
}Jage 168 ~ Q. Didn't have any trouble hearing it~ 
A. No, . indeed. 
Q. What happened afterwards? 
A. When we were turning on Third A venue to go down 
Magnolia street to go down to the crossing, I heard a crash, 
sounded like dishes· breaking. In about a couple of seconds 
I looked down the hill and sa'v the accident. 
Q. Did you go down there 1 
A. Yes, sir. 
Q. \Vhat did you see after you got down there? 
A. Then after we got down there the people were still lying 
down exeept one, down underneath the car except one. He 
was standin~ up, with one of his fingrs cut; one or two of 
his fingers were cut; I don't know which hmid. He was a 
stout fellow. 
Q. Did you see the. rest of them get up after that? 
A. Yes, sir. I seen every one get up and put in cars and 
carried .away. 
Q. Were they able to stand up 1 
A. Well, most of them except one. 
Q. Was that a man? 
A. Yes, sir, a man; and the dead one, you kno,v, she couldn't 
get up. She "ras lying by the signal post. 
page 169 ~ Q. Did you see any members of the train cre'v 
around there Y 
A. I seen one. 
Q. Did you know the members of the train crew? 
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A. No, sir. 
Q. Did you see any other men around there~ 
A. There were a few around there; I don't know who they 
were. Great bunch gathered around the place afterwards. I 
don't know who they were. 
Q. Do you know whether or not any others were members of 
the train crew~ 
A. No, sir. 
CROSS EXA:NIINATION. 
By l\!Ir. Smith : 
Q. It. was raining good and hard that day, wasn't it 1 
A. No, sir, very little bit. 
Q. Very little bit~ 
A. Yes, sir. 
Q. Sun was shining, wasn't it? 
~~. No, sir. . 
Q. Scarcely raining at all f 
A. Well, it was drizzling rain, I didn't get wet. 
page 170 ~ I stayed out there 20 or 25 minutes and didn't get 
wet, had on a small coat. 
Q. You say now that it was not raining hard at all! 
A. No, sir. 
Q. Just drizzling~ 
A. Yes, sir. 
Q. Well, now, you say it sounded like dishes breaking? 
A. Yes, sir, \vhen I turned off. 
Q. Yon and l\ilr. "\Vright must have talked about that, didn't 
you, about what it sounded like~ 
A. No, sir. I mentioned it to him, just as soon as \Ve 
hirned the corner at the time of the accident. We haven't 
talked about it since. 
Q. You told him then it sounded like dishes breaking? 
A. Yes, sir. 
Q. That is where he got the idea, then-you told him, or 
did he tell you that! 
A. I mentioned to him first. 
Q. He agreed \vith it, did he~ 
A. Well, not exactly. 
Q.. I-Ie didu 't think it sounded like dishes breaking? 
A. Just as soon as we turned around the corner, about two 
seconds, we could see what happened. 
page 171 ~ Q. I am talking about sounding like dishes 
breaking. Did he tell you that is the way. it 
sounded to him 1 
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A. No, sir, I told him. 
·Q .How do yon happen to remember about these whistles 
blowing and abo~t what you told him? 
A. Well, I don't forget so easy, you know. 
Q. You don't forget so easy? 
A. No,· sir. 
Q. Was there any particular reason why you should re- . 
member about the whistle blowing on this occasion Y 
A. No, indeed. 
Q. You havet heard whistles blow often? 
A. Yes, indeed. 
Q. ·Do you remember every time you heard a whistle blow? 
A. Lots of them. I have been passing the crossing three 
years twice every day. 
Q. You always remember just about the time the whistle 
blows, do you Y 
A. Well, that day of the accident I took particular notice 
of it, after we got to the accident, that I heard the whistle 
blow twice. 
Q. l\iake any written memorandum of it Y 
page 172 ~ A. No, indeed. I made a statement of it at the 
time of the accident. 
Q. You have read that statement since, haven't yon? 
A. No, sir. 
Q. You made a sig11ed statement? 
A. Yes, sir.· 
Q. What time of day was this accident¥ 
A. Well, between 4:25 and 25 minutes to five. 
Q. You say it wasn't raining much. Was the wind blow-
ing any? 
A. No, sir, not much. 
Q. Was it blowing at all? 
A. I wouldn't like to say, but it wasn't blowing enough for 
me to feel it. 
Q.. Do you know what direction the wind was blowing from? 
A. No, sir, I couldn't say exactly. 
Q. You don't kno\v whether it was blowing from the di-
rection in which the whistle came or not? 
A. Well, I think it was blowing in front of our car when 
we were going down the hill. 
Q. It was blo,ving towards you all from the direction in 
which you heard the whistle 1 
A. Yes, sir. 
page 173 ~ Q. You were in an open car, weren't you. 
A. Yes, sir. 
Q. You are railroad men, both· of you¥ 
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A. Yes, sir. 
Q .. You all were at Highland school. How far is High-
land school from Dill's crossing~ . 
A. It is a right good ways. 
Q. Pretty near two miles, isn't it? 
A. No, indeed. 
Q.. How far is it? 
A. I wouldn't like to sa.y, but it is nowhere near two miles. 
Q. Is it a mile and a half? 
A. I don't think so. 
Q. Is it a milef 
A. Yes, sir, I reckon it is a mile that way; but we were at 
Highland Park school the first time we heard the whistle 
blow. Dill Avenue is a whole lot closer. 
Q. That is a mile away you heard it? 
A. Yes, sir, about a mile away. 
Q. VVas that just one long whistle' 
A. One long whistle. 
Q. Then, where ·were you 'vhen you heard the seconi! 
whistleY 
A. On Third A venue. 
page 17 4 } Q. How far from 1\{agnolia A venue? 
A. I reckon it was about three blocks. 
Q. Third Avenue is about four blocks from the crossing, 
isn't it? 
A. I guess so. 
Q. That would have made you about seven blocks from the 
crossing when you heard the second whistle? 
A. Yes, sir. 
Q. vVind still blowing from the same direction 1 
A. Yes, sir. 
Q. That is, from the direction ·where you heard the whistle? 
A. Yes, sir. · 
Q. 'Vhat sort of whistle w-as the second one? 
A. 'V ell, about the same-one blow. 
Q. One blow? 
A. Yes, sir, one blow. 
Q. Each blow was about the same1 
A. Yes, sir. 
Q. Are you a railroad man? What is the blo·w for a cross-
ing¥ 
A. I don't know exactly. I am not any trainman, nothing 
like that. I just hang around box cars. I never learned that. 
Q. You don't know what the whistle is for a crossing? 
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By ~Ir. Spicer: 
Q. Do you repair box cars? 
A. Yes, sir. 
Witness stood aside. 
page 175 ~ IBHA~i HARRIS (Col.), 
a ·witness on behalf of the defendant, being first 
duly sworn, testified as follows: 
E·XAJ\IIINATION IN CIIIEF. 
By Mr. Spicer: 
Q. vVhat is your name 1 
A. Isham Harris. 
Q. What is your occupation f 
A. Chauffeur. 
Q. How long have you been a chauffeur¥ 
A. About seven years. 
Q. Were you in the car that was struck by a train of the 
C. & 0. Railway¥ 
A. Yes, sir. 
Q. The car in 'vhich ~iattie Logan was a passenger at the 
time she was killed? 
A. Yes, sir. 
Q. Who else was in that car, do you remember? 
A. Mattie Logan and \Villiam Harris, Ella Archer and 
Rose Perkins and Ruth Perkins. 
Q. Were you related to ~iattie Logan~ 
A. Yes, sir. 
Q. What relation 1 
page 176 ~ A. Nephew. 
Q. The accident hapepned at :Aiagnolia street 
.crossing~ 
A. Yes, sir. 
Q. Where had you been just before the accident occurred f 
A. To the cemetery. 
Q. vV oodland Cemetery¥ 
A. Yes, sir, I think that is the name of it. 
Q. Yon attended the funeral in company with these other 
people¥ 
A. Yes, sir. 
Q. Did you have any reason to suspect the approach of 
a train as you came away from the cemetery? Was there 
anything that brought to your attention the approach of the 
train that stn1ck the car in which you were riding~ 
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A. I head the train blow. 
Q. You l1eard the train blow? 
A. Yes, sir. 
Q. V\There was the ear w·hen you first heard the train blowY 
A. It was down in the bottom after we left the cemetery 
gate. 
Q. Do you remember how many times you heard it blow? 
A. Well, I heard it. blow at one particular time, and, after 
it got close, I heard it again. · . 
page 177 ~ Q. Did you hear it once before it got close 
A. I heard it once when we were in the bot-
tom. 
Q. And you heard it again? 
A. Yes, sir. 
Q. Do you know how far you were from the track when you 
first heard it f 
A. The distance I don't know, but I should judge maybe a 
block and a half or two blocks, somewhere like that; I don ''t 
~~ . 
Q. Something like a bloc.k or a block and a half or hvo 
blocks, city blocks! 
A. Yes, sir, I should judge something like that. 
Q. "\V.hat did you do when you heard the whistle blow if 
anything~~ 
A. I didn't do anything, bue I said to the driver that I 
]ward the train coming. 
Q. Where were you sitting in the car? 
A. I was sitting beside the driver. 
Q. On the front seat~ 
A. Yes, sir. 
Q. Did he mak~ any reply or do anything 7 
A. No, sir, he didn't make no reply. 
Q. Did the car stop 1 
A. No, sir. 
page 178 } Q~- Did he change speed f 
A. No, sir, I didn't see where he changed speed. 
Q. Did you do anything else after· that? '\7as that the 
only time you spoke to him f , 
A. No, sir. Then I spoke again that I heard the train com-
ing. . . 
(J. Did you speak loud or softly. 
A. After entering the track, then I told him "Please stop 
the car". 
Q. Had the car gotten on the track when you holloed to 
him to please stop the car¥ 
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A. No, sir, it was not on the track, but it was going up 
the incline on the track. · 
Q. Did he slow up or stop after you holloed to him the sec-
ond or third time 1 
·· A. No, sir. He kept going. 
Mr.. Smith: He didn't say anything about holloed. 
By Mr. S'picer: 
Q. Did you speak on each of those occasions in a tone loud 
enough to be heard by the clrivei·1 
A. Oh, yes, sir. 
Q. ·was there any reason you know of why he couldn't have 
heard you? · · 
A. No, sir. 
page 179 }- Q. Did you hear the· occupants of the automo-
train7· 
bile give any warning about the rpproach of the 
. .A. No, sir. 
Q. Didn't say anythii1g about itf 
A. No, sir, I didn't hear any one. 
Q. Did you hear any other be)! or signal of any kind be· 
sides the train wl1istle? 
A. Cro...<;;sing bell. . 
Q. Is there a crossing hell at that crossing? 
A. Yes, sir. 
Q. You mean stationarY, attacl1ed to something at the 
crossing? "' 
A. Yes, sir. 
Q. You heard that ·bell ring? 
A. Yes, sir. 
Q. Did you hear that after the whistle blew? 
A. Yes, sir, after I first heard the 'vhistle. 
Q. Did you have any trouble l1earing the whistle blowY 
A. No, sir, I didn't have any. 
Q.: You could hear it plainly? 
A. Yes, sir. • 
Q. ·you kiJ.ew it was an engine wl1is tier 
A. Yes, sir. 
page 180 ~ Q. Was the car turned over after it was struck 
bv the train? 
A. No, sir,'I don't thinl\: it "~as turned over. 
Q. What part of the car did it strike? 
A. It struck the rear spring. 
Q. Do you remember whether any of the train crew came 
up after the collision, any men from off the train? 
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A. Yes, sir, some of them came there. 
Q. Did you talk with them? 
A. No, sir, I don't think I talked with any one. 
Q. Did you talk to anybody after the accident Y Was there 
anything said by you? 
A. No, sir, I don't think that I did . 
. Q. Do you remember any other people coming up there f 
.A... I remember people .getting off the train and coming back; 
yes, sir. 
Q. Did they get there before the injured people were taken 
away? · 
A. Yes, sir. 
CROSS EXAMINATION. 
By 1\'Ir. Smith: 
Q. You testified befoi·e the Coroner's inquest, didn't you, 
a few days after this accident T 
A. Yes, sir. 
pag·e. 181 } Q. You told all·you knew about it then, didn't 
vou! · 
A. Yes, sir. 
Q. You remembered then ·w·hat happened just as well as 
von do now? 
·· .A. Yes, sir, I think I remember pretty much ·everything 
that happened. 
Q. \Vell, now, do you remember telling the Coroner that 
it was raining very hardY 
A. Yes, sir. 
Q. That is correct, is it? 
A. Yes, sir, that is correct. 
Q. Do you remember telling him that you couldn't see out 
of the side windo,vs 1 
A. Yes, sir. 
Q. Couldn't see out of the side windowsf 
... ~. Didn't have a very good vie'v from the side. 
Q. On account of raining! · 
A. Yes, sir. 
Q. You could see ahead of you, didn't you say, because 
you could see tl1rough the wind shield V 
A. Yes, sir, I had a better view ahead. 
Q. Than anybody else? 
· A. Than I had at the side. 
page 182 ~ Q. Except the driver? 
A. Yes, sir. 
Q. You had a better chance to see than anybody else ex-
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eept the drivert Those people that were killed w·ere in the 
back seat? 
A. Yes, sir. 
Q. They eouldn 't see ahead, could theyf 
A. No, sir, I shouldn't think so. 
·Q. Don't think they could see ahead and they eouldn 't see 
out of the side either? "\Vere the curtains down·~ 
A. No, sir, I don't think so. 
-Q. On accotmt of the rain could they see out of the side 
windows, do you think? 
A. No, sir, not a very good view from the side. 
Q. They were too far bac.k in the car to see out of the 
front like you saw¥ 
A. Yes, sir. 
Q. Did you say a word at the Coroner's inquest about ask-
ing the driver to stop 1 
A. Yes, sir, I think I did. 
Mr. Smith: The gentlemen on the other side have the 
Coroner's inquest. I will ask them to point out to me where 
you asked him to stop. I have read it and I can't 
page 183 ~ find it. 
Mr. Leake: Read the whole thing. Suppose 
you read it all. 
Mr. Smith: I have read it and I ask you to point out. You 
have got it there-from the 8th to the 17th page. I ask you 
if you will read there where he says he asked the driver to 
stop. 
Mr. Leake: I ask you to read it all if you ask him about it. 
Mr. Smith: I say it is not in there. 
By ~{r. S'mith: 
Q. Whom do you drive for? 
A. :Nfr. John !{err Branch. 
Q .. It was a very stormy evening, wasn't it? 
A. Yes, sir. 
Q. Wind was blowing mid raining hard; that is true, isn't 
it y 
A. Yes, sir, it was raining. 
Q. Do you remember as you go up that incline to the rail-
road and go down the bottom the bushes were all grown up 
so you couldn't see the train'? 
A. Yes, sir. 
Q. That is true, isn't that f 
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A. Yes, sir. 
page 184 ~ Q. Bushes were all grown up right close: up to 
the track, kept you from seeing the train; the 
train was rig'ht on you·hefore yon saw itt 
A. Yes, sir. I didn't see it until I got about on the track. 
Q. I said the train was right on yon t 
.. lt. Yes, sir. 
Q. Couldn't see it until it got right on you 1 
:A .• No, sir. 
Q. When you heard the train blow the second time, it was 
too late then to stop the accident, wasn't. it 1 The train was 
right on you when it blew the second time, wasn't it? 
A. No, sir, the third time. 
Q. 'Vhat did yon sayt 
.A .. The third time, when I spoke-
Q. You say now you heard the train blow three times~ 
A. I said I heard it b]ow the second time. 
Q. 'Vhen it blew the second time it was right on you, wasn't 
it~ 
A. No, sir, not right on us. 
Q. Ifow soon after it blew before it hit you~ 
A. After .I told him to stop the car that is when he was 
going up the incline. · 
Q. Yon were going up the incline; yon w·ere right at the 
track then, wereu 't you f 
page 185 ~ A. Yes, sir. 
Q. 'Vhen you told him to stop you were right 
at the track·~ 
A. Yes, sir. . 
Ql. If he had stopped when you told him the train would 
have hit you, you were right on the track then 1 
A. No, sir, going up to the track, right up the incllne. 
Q. You told him the train was coming, please to stop, but 
he didn't stop and didn't check his speed a bit f 
.A.. No, sir. 
Q. lie just wanted to kill himself and get. everybody else 
killed, is that your idea. Yon think he was committing suicide 
or he didn't hear von at all? 
A. l-Ie didn't m~de me any answer. 
Q. Yon don't e\·eu know whether he heard· you? 
A. No, sir, I don't really know that he heard me. 
Q. No,v, I am going to ask yon, at the :Coroner's inquest 
"when you testified there, if you told them anything except 
this: 
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''A. I told him the train ":-as coming, to look out, the train 
was coming. 
Q. I-Iow did you }{now it was comi.ng? 
A. Because I heard the whistle. 
Q. Could you see the train ? 
A'. No, sir, I couldn't see the ti·ain. 
Q. How far were you from the track whe_n you first heard 
the train ~histle?" 
page 186 ~ Mr. Spicer: ''Couldn't see the train at that 
time.'' 
I\'1:r. Smith: I will read the ,,~hole thing if you want that. 
Mr. Spicer: All right. 
Hy Mr. Smith: 
Q .. What speed was he going'? \\'~'as he going fast or slow-
this driver? 
A. Going· moderate speed. 
Q. Did you see any change in his speed at any time at all 
after you heard the whistle or before you heard the 'vhistle 
or after you spoke to him; was there any change in his speed 
at allY 
A. Not that I noticed. 
Q. No change in speed at all'l 
A. No, sir. 
f,J. I will read further: 
''A. I told him the train was coming, to look out, the train 
coming·. 
Q .. How did you know it was coming? 
A. Because I heard the whistle. 
Q. Could you see the train? . 
A. No, sir. I couldn't see the train at that time. 
Q. How far were you from the track when you 
page 187 ~ heard the train whistle? 
"A. I don't know just how far, but I was a 
good little distance when I first I1eard the whistle. 
·Q. You don't know how far?" 
Did you say anything about hearing more than one whistle 
at that itme 1 1\.t the tinie von testified before the ·Coroner 
did you say anything about "twa ring the 'vhistle blow twice? 
Did you say a word about that? · 
A. I think I told him that. 
lvfr. Smith: I "rould like for the gentlemen to call attention 
to it if they have the pa-ge. 
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lVIr. 8picer: He wasn't asked the question. 
1vir. Smith: Your Claim Agent was there. 
l\t[r. Spicer: Are you testifying~ 
l\{r. Smith: The record sho,vs he was there. 
l\1:r. Spicer: If you want to testify, _go on the stand. 
1\tlr. Smith: I am very much obliged to you for the invita-
tion, very much obliged. I would like to put you on the stand 
and ask you if he said anything about the whistle blowing 
hvice. 
~{r. Spicer: I am not trying to testify. 
By Mr. Smith: 
Q. How long before the train hit you did you see the train? 
A. Yes, sir, I seen it. 
page 188 ~ Q. How far 'vas lt from you when you saw it! 
A. It wasn't very far. 
Q. ...r~s near as to you~ 
A. I couldn't judge the distance, but it hit soon after I 
seen it. 
Q. It 'vas almost simultaneous, wasn't it 1 
A. Yes, sir. 
Q. You say it 'vas hit almost as soon as you saw it f 
A. As soon as I saw it it was hit. 
Q. You don't think it was further than from you to· the 
winclo'v when you first saw itf 
· A. It may have been but dicln 't lo0k very far. 
Q. Did it look any further than from you to the window 
·w·hen yon first sa-w it? 
A. It may have been a little further tl1an that but it didn't 
seem to be very far. 
Q. You "rere on the right hand side, you had a better 
chance to see the engine than the driver, didn't you 1 
A. Yes, sir. 
Q. You had a better chance~ 
A. Yes, sir. 
Q. Yon were between him and the engine, you sort of cut 
his view off from the engine, didn't you 1 
pag·e 189 ~ ' A. Yes, sir, I had a better view. 
Q. And you were between him and the direc-
tion the train ·was coming? 
A. Yes, sir. 
Q. Did you hear any other sound before you heard the 
second whistle blow' What sort of whistle was it~ I will 
.ask you that. How did it bow~ 
A. Just blew once. 
Q. Just blew once~ 
.A. Yes, sir. 
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Q. Did you see it when it blew the second time·f 
A. No, sir. 
Q. How soon after it blew tl1e second time before you 
.saw it1 
A. Time enough for him to go up that incline to the track. 
I couldn't see it until we got there. 
Q. Did you put your hand on the man and tell him to 
stop' 
A. No, sir. 
Q. Didn't put your hand on him? 
A. No, sir. 
Q. It w·as raining hard; rain made a good deal of fuss in 
the car, didn't it, hitting on the top and sides made a good 
deal of fuss, didn't it? 
A. Yes, sir, it was raining. 
page 190 ~ Q. You didn't even put your hand on him ancl 
tell him to stop t 
A. No, sir. 
Q. You don't know whether he heard yon? 
A. No, sir. . 
Q. You don't know wl1ether the driver heard you? Now, 
Rose Perkins, or Ella Archer, which one was sitting behind 
·you! · 
A. I don't remember just how they were arra.nged. 
Q. Do you'know whether either one of them heard it~ 
A. No, sir, I don't know whether anybody heard me or 
not. 
Q. If Fred Goodman didn't. hear you and the people be-
hind you (that is Rose Perkins and Ella Archer) didn't, cer-
tainly the two people that were killed in the rear part of the 
car could not have heard you, could they? 
A. I wouldu 't think so. 
Q. There is a curve there in the track, isu 't it l 
A. Yes, sir. 
Q. Did you say at the inquest that the 'vind shield was 
wet and smoky and you conldn 't sec through it·~ 
A. No, sir, not the wind shield. 
Q. Let's see if you dicln 't (page 13) : 
'' Q. vV as there anything else he sides this curve in the trad< 
that blocked your viewo! 
A. That is; the wind shield was wet and smoky and you 
couldn't see through it. 
page 191 ~ "Q. Was there anything alongside the track, 
any houses, bushes or hill or anything which im-
peded your vision? 
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A. I didn't notice anything but the wind shield being dirty, 
and I new saw the train until I got right on the track.'' . 
Did you say that 1 
A. Yes, sir. 
Q. You didn't say that just a minute ago. 
A. I didn't see it until I was going up on the track. 
Q. You said you saw it w"lwn yon were approaching·- At 
the Coroner's inquest you said: "I never saw the train 
until I got rig·ht on the track." Is that true'? 
A. Yes, sir. 
Q. So that is trued 
A. Yes, sir. 
Q. At the second whistle did yon hear the engineer ring· the 
bell! · 
... ~. No, sir. 
Q. Did he ring the bell at all? 
A. I don't know, sir; I didn't notice. 
Q .. Did you hear any bell ring Y 
page 192 ~ A. I heard nothing but the crossing bell. 
Q. Didn't hear the engineer ring any bell at 
all1 
A. No, sir, I didn't hear it. 
Q. Did you say anything at the Coroner's inquest about 
l1earing the crossing belll 
A. Yes, sir, I think so. 
Mr. Smith: I would like for you to point that out to me, 
what page. I haYen 't been ahle to find it. 
Q. Now, did you hear any hell ringing at the croHHing1 A 
hell, now·. Did you hear any bell ringing at the erossingV 
A. Not. exeepting the eros sing bell. 
Q. How did the c-rossing l1ell differ from the other boll 'l 
A. It continued to ring. 
Q. Did you hear anybody say anything about hearing the 
bell ring; anybody in the car except yon say anythiJ1g· about 
the bell ringing or whistle blowing? . · 
A. No, sir. 
Q. There was a nutd puddle at the bott01n of that hill as 
yon go down and before ~~ou go up at that time? 
A. Yes, sir, in the bottom. 
Q. Yon had to go up that incline very slowly, didn't ~u, 
heeause you hit that mud puddle just at the bottom of .the 
ineline going· up to the railroad track~ 
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~Jage 193J A. Yes, sir. 
Q. And isn't it a fact yon went up that incline 
to the railroad track quite slowly on account of the mud puddle1 
and the incline 7 
A. Well, it w·asn 't going· very fast. 
Q. They were not going- ten miles an hour, were they'? 
A. I don't know, sir, beeause I didn't notice the speedonle-
ter at all. 
Q. How far did the train go after it hit the automobile~ 
A. I don't know, sir, how far it e]eared the cossing, but I 
,~know it backed up some. · 
Q. Didn't it go out of sight before it haeked up f 
A. I wouldn't say. I didn't. notice. the train at all. \Vhen 
I saw it, it :\Yas backing up. · 
Q. And haclu 't most of the people left there before the 
train got back there? People that were hurt I mean. 
A. No, sir, I don't think so. I will not be positive about 
that part. 
Q. How many cars \Vere in the train '1 · 
A. I don't know, sir. 
Q. Do you know whether it was a freig'11t. train ir passenger 
train' 
A. Freight train. 
page 194 ~ Q. Freight train't 
A.· Yes, sir. 
Q. Mattie Logan \vas killed right there t 
A. ·Yes, sir. 
Q. And William !farris died that day or the next day~ 
A. He died that S'unday. 
Q. Do you remember about the little girl"? Do you .know 
how she was hurt? Was her leg or nrm broken, do you re-
member¥ 
A. No, sir, I don ~t know what limbs were fractured. I think 
some were. 
Q. Did they have t9 lift Ella Archer and Rose Perkins into 
tl1e car and take them away·? 
A. Yes, sir. 
Q. They were badly hurt, weren "t they? 
.A. Yes, sir. 
RE-DIR."B'JCrr EXAl\li~ A TION. 
By 1\ir. Spicer: 
Q. Mr. Smith asked yon if you testified at. the Coroner's 
inquest that the bell was ringing at the crossing. 
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~Ir. Smith: I made a distinction between the bell of the 
engine and the bell at the crossing. 
pag·e 19.5 } By 1\fr. Spicer: 
Q. On page 16 of the inquest the Coroner asked 
yon this question: 
'' Q. Tell me, was there any bell ringing at this crossing 
at that time~ 
A. Yes, sir. 
Q. You heard the bell ringing'l 
.'1. Yes, sir.'' 
Do you recall making those statements? 
A. Yes, sir. 
Q. That is in accordance with your .recollection no'v as to 
what happened at the time? You remember hearing the bell 
ring? The crossing bell I mean. 
A. Yes, sir. 
Q. Which way were you looking, or facing, as the car ap-
proached the track? ·Did you have your hack to the track, 
looking forward or looking sideways? 
~~. I w·as looking forward. 
Q1. Looking forward? 
A. ·Yes, sir. 
Q. 'Vere yon satisfied that the train was coming? 
:3Ir. Smith: I object. 
By Jir. Spicer: 
Q. You didn't haYe to hear any other warnings to know 
1he train ''"as coming~ 
page 196 } ~Ir. S'rnith: We object. 
The co·urt: I think that is rather argument. 
BY ~Ir. Spicer: 
· Q. Is there any reasm1 as far as you know that the driver 
of the car couldn't have head you on each of the occasions 
that you spoke out about the train coming? 
A .. I should think he would have heard me. 
Q. Was there anythi-ng wrong with his sense of hearing? 
A. That is, I don't know· anything about him. That was 
the first time I ever seen him to my knowledge, that day. 
Q. Did you speak loud enough for an ordinary person· sit-
ting that distance from you to hear you~ 
----- ·- -----~-------
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J\IIr. Smith: I think tl1at is a leading question. 
A. Yes, sir. 
RE-CROSS EXA1viiN.A.TION. 
By l\fr. Smith: 
WQ. You 'vere talking· then just like you are talking now! 
You don.'t get excited very easily, do you? 
A. Sometimes I do. 
Qt Did you get excited that day't 
A. Well, I guess I got a little. 
page 197 ~ Q. You think you got a little excited. Did you 
g·et excited enough to get the driver excited? 
A. No, sir. 
Q. You think, if he had heard yon, that he would ha,·e 
driven on tl1at track rig;ht in front of the locomotive t 
.A .. I shouldn't think he would . 
vVitness stood aside. 
page 198 ~ .J. P. VER.LANDEH, 
a witness on behalf of the defendant, heing first 
duly sworn, testified as follows: 
EXAl\IIN.ATION IN CHIEF. 
By :nir. S'picer: 
Q. What is your oceupation? 
A. Locomotive engineer. 
Q. Locomotive engin~er ·~ 
A. Yes, sir. 
Q. For the C. & 0. R.ailway? 
A. Yes, sir .. 
Q. Were you engineer on the engine that struck the car in 
'vhich l\Iattie Logan was a passenger at tl1e time she was 
killed¥ 
A. Yes, sir. 
Q. Yon recall tl1at occasion, do yon~ 
A. Yes, sir. 
Q. Hov.r long· haYe you heen a locomotive engineer? 
A .. Twenty-three years. 
Q. How many? 
.A. Twenty-three years. 
Q. How long~ have yon been going on tlw division of the 
C. & 0. that includes the :Nfugnolia street crossing¥ 
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.A. \Vell, we run over two diYisions; we run first 
page 199 ~ this ,\ray and then the other, whichever way 've 
stand to go. 
Q. Flow long have you run over this division ineluding the 
lVlagnolia street crossing 
A. Ever since I have been promoted. 
Q. How long is that'? 
A. Twenty-three years. 
Q. \Vhat sort of train were you operating that day! 
A. Local freight. 
(~. \Vas that your .regular run at the time or was it a spe-
cial run-? · 
A. Regular run. 
Q. Regular run? 
A. Yes, sir. 
Q. \Viii yon just state what you know ahout that accident 
and w·hat happened just before the accident ocenrrcd? 
A. \Ve11, I was on my east-bound trip con1ing into· Rich-
mond. 
Q. \:Vhere were you sitting l 
A. On the seat box on the right hand side of the engine; 
alld I blowecl for the road crossing. 
Q. \Vhat road crossing! 
.A .. :.Magnolia street. 
Q. Do yon know where you blew for that? · 
A. Right at the whistle board. 
page 200 ~ Q. At the whistle board"! 
.A. Yes, sir. 
Q. Do you know about how far from the road cossing that 
·w·histle hoard is located 1 
A. No, sir, I conldn 't tell ~·on the numher of feet. I judge 
it is somwhere about a quarter of a mile. 
Q. What kind of sig11al did you blow for that crossing? 
A. rrwo long and two shoi·t blasts of the whi~tle. 
Q. \Vhat kind of whistle did you have on the eng-ine? 
A. Steam whistle. 
Q. \Vhat is the next thing you knew about it? 
A. 'Vell, the next thing I knew the fireman says ''I be-
lie,·e he is going· to make it". 
Q. \\There was the firemiu1 seated? 
.. A ... On the left seat box on his side of the engine. 
Q. Did he moYe ahont or do anything- at the time? 
A. He just slapped his leg with his hand. 
Q. \Yill you indicate as near as you can? 
.c\.. L-ike this. (Indicating.) ''I believe he is going to 
make it.'' 
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Q. What did you do, if anything, then·~ 
A. I didu 't do anything rig·ht then. I saw the automobile 
pop in front of me, and I reaC'hecl for the brake valve and 
pulled it around in emergency. 
·page 201 t Q. \V ere you looking forward? 
A. Looking straight ahead. 
Q. Could you see this automobile before it reached the 
track! 
A. No, sir. 
Q. What kept you from seeing· it? 
A. The curve in the track-the boiler. 
Q. Was the car on the san1e side of the track you were on 1 
A. No, sir, on the opposite side. 
Q. When did it come int9 your view? 
A. When it came past in front of the engine. 
Q. About how fast was the engine running t 
A. I should judge about twenty miles an hour. 
Q. Is there a grade there approaching that crossing? I 
mean in the track f . 
A. It is dow·n grade all the wa~T from the top of the hill 
for about three miles into Riehmond. 
Q. Do yo1~ remember whet her or not you were running on 
stea.m! 
A. No, sir;. I was drifting·. 
Q. You mean yon had cut off? 
A. I had shut off the eug·ine. 
Q. How does that speed compare with your usual speed on 
th~t part of the track¥ 
~ir. ·Smith: I don't know that that has anything to do 
with it. 
page 202 ~ The Court: Yon can ask how fast he usually 
·ran and how fast hQ was running on this occa-
sion. 
By 1\fr. Spicer: 
Q. You say you were running nhout twenty miles an hour? 
A. Yes, sir. 
Q. About how fast do you usually run by this partic.nlar 
place7 
A. That is generally about onr usual speed. 
Q. About. how far was your engine from the crossing at 
the time that the fireman slapped his leg, do you know? 
A. I couldn't say exactly, but somewhere about between 
two and four car lengths. 
Q. A ear length being about what t 
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A. They average about 38 feet, some 36 and some 40. 
Q. Around 75 or 80 feet-£rom 76 to 80 feet~ 
A. \V ell, maybe, it was 100 feet. · 
Q. But you don't think it was any more than two or three 
car lengths 1 
A. No, sir. 
Q. v\That kind of day ·was that? 
A. R,ainv. 
Q. \Vas ·it raining very hard~ 
A. vVell, not very hard then. It had been raining steady 
all day. 
page 203 ~ Q. Was the track wet f 
A. Yes, sir. 
Q. After the fireman slapped his hand like that and aroused 
your attention, "-ras it possible, or '\-rould it have been pos-
sible for you to have stopped the train before reaching the 
crossing! 
A. No, sir. No, sir. 
Q. You said you applied the emerg.enc.y brake? 
A. I put the brake valve right around in emergency, yes, 
Slr. 
Q. How soon does it take for the brake to take effect when 
you start applying it! 
A. Well, I don't know as I can answer that. 
Q. Ahout how far would the train go at a speed of twenty 
miles an hour before the brake begins to take effect t 
A. \Vell--
By the Court : 
· Q. Were they loaded cars or empty? 
A. They were mixed-some loads and so1ne empty, some 
very light. 
By nir. Spicer: 
Q. IIow many cars did you have in the train 1 
A. I think it "-ras eleven. Being a lig·ht train 
page 204 ~ and some light cars on there the brakes don't take 
hold so quick. 
Q .. Loaded cars will enable you to stop more CJUicldy? 
A. Yes, sir. 
Q. Do you remember ho·w far you ran after you applied 
tl1e emergency brake·? · 
1\. I judge from ·where the· engine hit the c.:ttr until I stopped 
the engine I say about twenty ca_r lengths from the cross-
ing. 
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Q. Do you remember whether or not you came back up to 
the crossing? 
A. Yes, sir. 
Q. Did any other members of the t.rain crew come back 1 
A. VYhen I got there two brakemen and the conductor were 
there. 
Q. Did you back up the train t 
A. Yes, sir, backed up to the crossing. 
Q. \Vere the occupants of the automobile there when you 
got there t 
A. Yes, sir. 
Q. Had any of them been removed or taken away! 
A. No, sir, not when I got hack. 
Q. Did you hear any bell of any· kind ringing nt the time 
you were appro·aching the road crossing? 
A. A_s I went on the crossing l heard the bell ring. 
Q~ \Vhat bell? 
page 205 ~ A. The crossing hell. 
Q. Stationary c.rossing bell! 
A. Yes, sir, and the lights flashed. 
Q. Do you. know anything about the engine bell? 
.A. Yes, sir, that was ringing. 
Q. Do you know· how· long it had been ringing? 
A. No, I couldn't tell you ho\v long it had been ringing. 
The fireman had been ringing it. 
Q. Had he been ringing it approaching the crossing·? 
A. Yes, sir. 
Q. About where w·as the crigine at the time yon actually 
saw the automobile"? About where in respect to the cross-
ing was the engine at the ti1ne you first caught sight of the 
automobile·~ 
.... t\. When I first caugl1t sight of it you might as well say I 
was almost on the crossing. 
Q. Do you know whether or not the city of Richmond has 
endeavored to enforc-e any speed limit of four miles pet~ hour 
at this crossing, as an engineer passing that crossing for 
several years 1 
l\Ir. Smith: I objeet. 
A. No, sir. 
page 206 ~ l\Ir. Smith: \\7"ait a Inoinent. I asked vou not 
to answ·er it until the judge passed on it? 
vVitness: I didn't understand you. 
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The Court : I don't think on the testimony in this case 
1hat t}uestion is admissible. 
:Mr. Smith: That will he stricken out then? 
~rhe Court: Yes. 
~Ir. Leake: We save the point a·nd except to the ruling of 
the court. I will state the reasons. \Ve ·propose it has not 
been enforced by the c.ity. 
The Court: That may be true practically in every city in 
the state. 
~Ir. Smith: ]~very automobile in the city of Richmond dis-
regards the speed limit, but that don't prove it is not ag·ainst 
the law. · 
\Vitness: Excuse me, judge. \Ve have to pass through 
three small tow·ns that we have to respect the speed; that is 
Orange, Culpeper and ~lanassas. \V e have to respect the 
speed there. 
Bv :\Ir. Smith: 
··Q. But not in Hichmond t 
A. \V e have never had instructions in R.ichmond. 
page 207 ~ By ~h'. l ... eake : 
Q. It is enforced 111 those cities? 
· .A.. Yes, sir. 
CROSS EX ... l:\IINATION. 
By l\Ir. Smith: 
· Q. ~Ir. \T erlander, I understand this w·as a freigl1t train, 
and that it consisted· of a locomothye and tender and eleven 
cars, freight cars? 
A. Yes, sir. 
Q. That would make that train pretty near how long; five 
ln1ndred feet long? 
A. No, sir, wouldn't make it 500 feet. 
Q. The engine and tender is . how long? 
A. Engine and tender 'Yould he about 50 feet on that class 
of engine. 
Q. You mean to say the engine isn't any longer than a 
box car? 
.A.. Engine and tender of that class engine. vVe have some 
engines 1:25 feet long. ·That was a small type engine. 
Q. I am talking- about the engine and tender both together .. 
Only 12 feet longer than an ordinary freight car·1 
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A. The engine itself wouldn't be any l<;>nger 
page 208 ~ than n freight c>ar; ai1d the tank will not be over 
20 feet. 
Q. I-Jow long would yon say it would be? You took me 
down for saying about 500 feet; what w·ould you say it was f 
.A. I think for the whole length of the train 425 feet would 
be about rig·ht. 
Q. You said they averaged about 38 feet to a car? 
A. Yes, sir. 
Mr. S'mith: Eleven cars at. 38 and engine at 50. See if 
that don't make 468 feet even axxepting your terms. That is 
what I make it. 
,Q. As I understand, you went about twenty car lengths be-
yond the crossing after you hit the automobile~ 
A. Yes, sir. 
Q. In other words, you ran practically twice the length of 
your train f 
A. Yes; sir. 
Q. After you l1it the automobile 1 
A. Yes, sir. . 
Q. You went twice the length of your train 
A. Yes, sir. 
Q. That is pretty near 1,000 feet. Now, it is down grade 
you say for three miles before you hit the cross-
page 209 ~ ing? 
Q. Down grade three miles into Richmond. 
Q. When yon get to that crossing you are pretty near into 
Richmond-half a mile? 
A. VVe haven't finished the. grade though. 
Q. You are in the corporate limits before you get to that 
crossing, aren't you? 
A. We call Richmond at tl1e first switch we enter the yard . 
. Q. You just fix the size of Richmond by your switches, the 
corporate limits by your switches altogether? 
A. Yes, sir. 
Q. But as a matter of fact when you stopped you were 
pretty near at the Locomotive vVorks, weren't you?· 
A. No, sir, I 'vasn 't lwlf w·ay down there. 
Q. After you got onto that grade you were drifting and 
you didn't check your speed at all for that crossing' 
A. Not for that crossing, no, sir. 
Q. For ~Iagnolia crossing you didn't check your speed at 
allY · · 
A. No, sir. 
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Q. You knew there was a: curve there? _ 
A. Yes, sir. 
Q. At that crossing? 
A. Yes, sir. 
page 210 ~ Q. Yon knew you eouldn 't see the crossing un-
til you got right on it, didn't you 1 
A. Yes, sir. 
Q. As a matter of fact, at this particular time bushes had 
nll grown up there on your rig·ht of way and hadn't been cut 
down then~ That is true, isn't it f 
A. I judge they have; I don't kno'v anything about it. 
Q. I am asking you if as a matter of fact bushes were not 
all grown up there on your left hand of your engine as you 
approached the crossing-if bushes had not grown up there, 
all there on the right of way? 
A. I never paid attention to that part of it. 
Q. But you do tell the jury that you couldn't see the cross- : 
ing until you got right on it~ · 
A. I can't see that crossing from my side until I get right 
011 it. 
Q. You are not in a position to protect anybody that gets 
on that crossing and don't hear the whistle; you are not in 
a position to help them at all? 
..... <\_. Not ocomin,q there the way that was coming. 
Q. From the way you were comilig you couldn't help them 
a bit? 
.A. No, sir. 
page 211 ~ Q. You knew, therefore, it was a very danger-
ous erossing, didn't you f 
:Nir. Leake: \V c object. 
The Court: I say as I said before about danger, every 
g-rade erossing is dangerous. 
~Ir. Smith: I said, You knee this particular crossing 'vas 
very dangerous because of the fact you could not see the 
~.rossing until you were right on it~ 
The Court: He might have la1own that fact if he reasoned 
about it. 
l\ir. Smith: That is a fact, anyhow. 
Bv l\fr. Smith: 
~·Q. It was very stormy the day of the accident, wasn't it 1 
.A. Yes, sir. · 
Q. Raining· and the . 'vin4 blowing and had be~n all day 
practically~ 
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A. It had been raining all day. I don't remember about 
the wind· blowing so bad. 
Q. You will not say the w·ind ""'as not blowing 1 
A. I 'vouldn 't say it was or w~s not . 
. A .. A train makes a good deal of fuss coming down there. 
doesn't it-a freight train? 
page 212 J A. Yes, sir, rolling. 
Q. Docs it make any less fuss when it is roll-
ing or drifting as you all always-Eleven· freight cars, an 
engine and tender drifting or rolling makes right smart fuss, 
don't itf 
A. They make some fuss, yes, sir. 
Q. As a matter of fact, as I understand you, this automo-
bile was on the tra('k before yon saw it~ · 
A. Yes, sir. 
Q. Therefor(l, for the same reason you didn't see it was 
on the track, they eouldn 't sec yon until they were on the 
track 1 That is true, isn't it~ 
A. I couldn't say anything about that because I wasn't on 
the left side. 
Q. Isn't that a reasonable proposition-if you couldn't see 
it until they were on the track, they coulcln 't see you until 
they· were on the track )t 
A. No, sir, it is not a reasonable proposition. 
Q. It is not f 
A. No, sir. 
Q. As I understand, you blew for this road crossing at the 
whistle board; that is about a quarter of a mile J 
A. I judge about a quarter of a mile, yes, sir. 
Q. You didn't blow any more? 
page 213 ~ A. No, sir. 
Q. Did you blow ag·ain 'vhen you saw you were 
about to hit them f 
... ~. No, sir, didn't have time. 
Q. Didn't have time"! 
A. No, sir. 
Q. So that that is the only whistle that you blew for that 
crossing·? 
A. That is all, yes, sir. 
Q. And you were a (Jnarter of a mile when you blew it? 
A. Yes, sir. 
Q: The 'vhistle is two long and two short blasts 1 
A. Yes, sir. 
Q. Nobody could mistake it for one long wh_istle, conld 
they·? 
A. I don't hardly think they could. 
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Q~ It is four distinct blasts of t11e wl1istle! 
A. Yes, sir. 
Q. One right after the other, two longs and then two shorts? 
A. Yes, sir. 
Q. So really four distinct sounds 1 
A. Yes, sir. 
Q. You couldn't hear one without hearing all, could you? 
A. I don't think you could. 
page 214 ~ Q. That is the only whistle they could have 
heard at that crossing as far as you know? 
. A. That is the only one I know of. 
Q. That is the only one they could have heard at that cross-
ing, and that one a quarter of a mile from the crossing? 
.A .. Yes, sir . 
. Q. Now·, going at twenty miles an hour how long will it 
take to make a quarter of a mile! I can't work that out, but I 
reckon you· have it. That is +5 seconds, isn't it? 
A. About that time, isn't it 1 
Q. Forty-five seeonds after that whistle blew you were 
on that crossing, and you really didn't see them until xou 
heard the fireman say "I bel icve he is going to make it"? 
A. No, sir, I didn't see them. If there wasn't any trees or 
anything· there I couldn't see them. 
Q. In other words, the crossing is of sneh a character that 
you can't see it, no matter how careful you be, until you are 
right on it"? 
A. No, sir. 
Q. It has been that way .for years, hasn't it~ 
J.\.. l~ver since I have been going· across it. 
page 215\~ Q. Twenty-three years 1 
. A. Yes, sir. 
Q. The Clwsapeake & Ohio hasn't changed it~ 
.lt. No, sir. 
Q. Did you ring the· bell? 
A. No, sir, the fireman was. 
Q: The fireman was ringing the hell? llow long had he 
been ringing it ? 
A. I don't know. 
Q. Then, if yon were ringing the hell, you must have been 
ringing it because the ordinance required yon to ring it.? 
A. Ordinance ancl law requires you to ring the bell on ap-
proaching· a.Jl road crossing·s. 
Q. But you have been rn11ning· a train and know that the 
ordinance requires yon to ring· the bell when you are cross-
ing: a street crossing? 
A. Yes, sir. 
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Q. That is the reason you ring it? 
A. Yes, sir. 
Q. If the ordinance requires yon to ring the bell why didn't 
you obey the ordinance that requires you to run four miles an 
l1our? 
A. I didn't ln1ow· there was any ordinance re-
page 216 ~ quiring it. 
Q. The Chesapeake & Ohio Railway Co. never 
told you that you couldn't go any faster than that7 
A. Never have been instructed. 
Q. Never have been instructed to slow down to four miles 
an hour at that crossing? 
A. No, sir . 
. Q. There is a great deal of traffic across that road f 
A. Yes, sir. 
Q. You knew ·that when you were approaching .itf 
·A. Yes, sir. , 
Q. There is a cemetery there and there is a funeral there 
almost every day, isn't it? 
A. I don't know about a funeral every day. I can see there 
is a cemetery there. . 
Q. You have seen funerals very often, haven't you, pass 
there7 
·A. No, sir, that is the first one I ever saw. 
RE-DIR.ECT EXA~IINATION. 
By I\fr. Spicer: 
Q. What type engine \vas that engine on the train you 
were operating? 
A. It was a G-9 type, rebuilt G-9 consolidated engine. 
Q. Do you know the number~ 
.ll. 1028. 
page 217 ~ Q. In blowing the crossing whistle signal, how 
long did it take you to complete that whistle' 
A. Something like ten seconds-between ten and fifteen 
seconds. 
Q. Is there any space between blasts? 
A. Yes, sir. 
Q. You said there were four blasts 1 
A. Four blasts. 
Q. Did ·you blow for any other cro·ssing before coming to 
I\fagi1olia crossing~ 
A. Yes, sir, I blew for a crossing at Highland Park. 
Q. At I-Iighland Park~ 
A. Yes, sir. 
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Q. Is that anywhere near J.\llagnolia crossing~ 
A. It is up the hill about I judge a mile. 
Q. What kind of signal 'did you blo'v for that' 
A. S'ame road crossing signal. 
Q. Do you remember how the engine bell was ringing? Do 
you remember l1ow it was operated? · 
A. Opera ted by a bell cord. He was pulling the bell cord. 
Q. In approaching a crossing where do you start your 
crossing signal f You said there was a whistle 
page 218 ~ postf 
A. Yes, sir. 
Q. Do ·you complete your whistle before you reach the 
'vhistle post or wl1at f 
A. Generally we start at the post. 
Q. What did you do on this occasion? 
A. Well~ I think I started it right at the po~t. 
Bv :Nir . .Smith: . 
·Q. Do "you call that a 'vhistle post or whistle board t 
A. It is a sign post. 
Q. \Vhic.h did you say it was, whistle post or board? 
A. I don't remember. I guess I said both. 
Q. It is a white board with two dashes and two dots? 
A. No, sir. On the C. & 0. it is a white board "rith a cross 
on it. It used to he a "vV". The Southern is different. 
By ~It. Spicer: 
Q. lVIr. SJ;llith asked you if the same reason why you could 
not see the automobile until it got on the. crossing didn't pre-
vent the occ.upants of the automobile from seeing you. 
A. No, sir~ 
Q. Will you explain why that is true'? 
A. Well, I have noticed going up the hill and looking back 
that anybody coming from the east on that road 
page 219 ~ .-coming from towards the cemetery-at as much 
as fifty feet from the road, can see about fifteen 
<'arlengths up the track. 
Q. The boiler of the engine extends out in front of the 
·cab, doesn't it? 
.A.. Yes, sir. 
Q. So a person approaching the crossing could naturally 
see the boiler before they could see the cab ou the opposite 
side~ 
.... \.. Yes, sir. 
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R.E-CROSS EXA~IINATION.· 
By ~Ir. Smith: · . 
} 
Q. Did yo. u make this. investigation after the bushes were 
cut down or before? 
A. I thh1k the n~t_~g_1·ning. 
Q. Bushes hadn't been cut downl 
A .. No, sir, bushes hadn't been cut down. 
\ 
Q. You lU:l-ow that the bushes hadn 'l_ been cut down~ 
A. Y essir:------------
Q. ~hey been cut down now? 
A. "rhey clean up about once a year. 
Q. Or once in five years~ 
A. Every August they clean up. 
pag·e :220 ~ Q~. 'Vhen did yon make this investigation? 
1\.. Next morning· going out. 
Q. 'Vhy did yon make that investigation? 
A. I just wanted to see for my o·\vn euriosity how far any-
body could see. . ~ 
Q. You wanted to find out w·hether it \\"as your fault or 
theirs 0] 
A. I knew it wasu 't mv fault. 
Q. vVhat was the use making· the investigation? 
A. I just like to see those things. I have right much curi-
. osity. 
Q. It was curiosity altogether? 
Q. flow quick can you stop a train going twenty miles an 
hour? 
A. I coulcln 't tell you how· quick. 
Q. A train of eleven cars, that partieular train; putting 
your emergency brakes on, can you stop it 1vithin the length 
of the train 
A. vVell, I stopped that one just as soon as it stopped it-
self. . 
Q. Can't you stop it at twenty miles within the lengih of 
the train if the train is eleven cars and if you put the brakes 
on? 
page 221 ~ A. \Veil, now, if I was going up-hill I might. 
Q. I meant right there. 1Gouldn 't yon stop in 
n length! . 
A. I think I made ~i good stop-that the train made a good 
stop.· 
Q. Suppose yon are going ten miles an hour, within \\That 
distance can you stop? 
A. I could stop in about half the distance 1 
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Q. Then, if you are going· five miles, you could stop in a 
fourth of the distance, couldn't you? 
A. In emergency, yes, sir. 
Q. You can stop much shorter than that at four miles an 
hour; that is a little faster than a man can walk. You can 
stop in 100 feet, can't you'? 
1\... Yes, sir. 
V\Titness stood aside. 
page 222 ~ I-I. 1{. J{ENNON, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 
EXA~ifiNATION IN CHIEF. 
By ~fr. Spicer: . 
Q. ~fr. l{ennon, what is your oeeupation '? 
A. Locomotive fireman. 
Q. For the C. & 0.1 
A.· C. & 0. Railway Co. 
Q .. How long have you been fireman? 
A. T·wentv-four vears the 17th of last E"'ebruarv. 
Q. Ho'v l~ng lun~c you been running on the division of the 
C. & 0. between l1ere and Charlottesville! 
A.. All of that hnmty-four rears. 
Q. Do yon know where ~lagnolia street crossing is in the 
citv of Richmond t 
1\... Yes, sir. . 
Q. vV ere you fireman of the e11gine on the day that there 
was au accident occurred on February 3rd, 1926, at that 
})oint? 
A. Yes, sir. 
Q. \Vho was the engineer? 
A. Engineer V erlander. 
page 223 ~ Q. Remember what kind of day that was as to 
weather? 
A. It was raining. 
Q.. \Vas it raining very hard when you got to :Niagnolia 
street crossing! 
A. It was just raining moderately, wasn't a hard rain; I 
would call it just a medium rain. 
· Q. As th.} train was approaching the crossing do you lmo'v 
whether or not any warning sig·nals were given by either you 
or the -engineer 1 · 
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Witness: You mean approaching the crossing~ 
Mr. Spicer: Yes, sir . 
. A. Oh, yes, sir, the whistle was blown for the road cross-
Ing. 
Q. \Vhere was that blown, do you remember~ 
A. The whistle post is around about a third of a mile~ I 
would say, or a quarter of a mile, above the crossing. I don't 
know the exact distance, but it 'vas blown at about that road 
crossing sig11 there-sig11al for the road crossing. 
Q. What kind of blast of the '-vhistle '? 
A. Two longs and two shorts. That is the regular road 
crossing sig11al whistle. 
Q. Blow for any other crossing· before you reached ll-Iag-
nolia stree)? -
A. Yes, sir. We blew for all crossings, but there is one 
about a mile above there. 
page 224 }- Q. What is that? · 
A. I don't know. They call that Highland Park 
crossing, I believe. I think that is what they call it-High-
land Park crossing. 
Q.. Did you blow the same kind of crossing signal for the 
crossing'? 
A. Yes, sir. 
Q. Do you remember about how fast the train was running 
in approaching lviag11olia street crossing? 
A. I think as '\\•ell as I can remember about twenty miles 
per hour. That is my estimate of it. · 
Q. Was the steam on or off, or how were you running? 
A. We were drifting. 
A. Down grade? 
A. Down grade. 
Q. Was there any other warning signal given besides the 
whistle1 
A. The engine bell was ringing. 
Q. \iVho was rining that 1 
A. I was. 
Q.. How did that operate? 
A. It operates by air but on this occasion it had been rain-
ing right hard and the bell after 've left Atlee 
page 225 }- was not ringing very good, and, rather than stop 
to oil the bell, I rang· the bell in '"ith the cord on 
my side and I 'vas ringing· it with my hand. 
Q. How far is Atlee from J\fagnolia street crossing a,p-
proximately? 
A. I commence ringing the bell always approaching these 
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<'rossings just after the 'vhistle is sounded for the crossing. 
After we sound the whistle we commence ringing the bell until 
1ve pass the crossing. 
Q. Do you remember 1vhere you began to ring the bell 
approaching JHagnolia street crossing? 
A. Well, I will say it was· 400 yards probably west of the 
crossing-along in there-of course just approximately that. 
Soon after we stopped blowing I commenced ringing the bell 
but I don't remember the exact distance. 
Q. Were you ringing it 'vhen you came around the curve? 
A .. Yes, sir. I ring it always approaching the crossing, be-
cause I had nothing else to do that time but ring it. 
Q. Had no other duties to perform then? 
A. No, sir. 
Q. ·where were you sitting1 
A. On my seat box on the left side. 
page 226 ~ Q. 'Vhich way were you faeing? 
A. Facing ahead. 
Q. vVas your head inside the eab or outside? 
A. ~fy head was just outside the cab, because I was sitting 
up on the box ringing the bell 'vith my hand, and I 'vas ap-
proaehing the crossing· as I always do to see if there is any 
obstruction or anything approaching the crossing. 
Q. Just tell what you saw· and what happened when you ap-
proached the crossing? 
.A ... Just as we came around the curve-! don't know how 
far it is from that curve to this road crossing, or just how 
far exactly it waR when I first sig·hted the automobile ap-
proaching from the east side. 
Q. Can you say approximately ho'v far? 
.lL Well, I 'viii say, when I first sighted the automobile, it 
'"tas probably 200 feet, might haYe been 300-I will say 200 
feet when I first saw the automobile approaching from the 
-east side. 
Bv ~Ir. Smith: 
· Q. The automobile was that far off~ 
A. No, sir. 'Ve were that far from the crossing-; we were 
200 feet from the crossing. 
By ~ir. Gordon: 
· Q. ])id you say 200 or 300! 
page 227 }- A. I said it might have been tlu·ee but I will 
say two hundred when I first saw the automobile 
approaching. 
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By j\fr. Spicer: 
Q. Where was the automobile? 
A. The automobile was approaching from the east. 
Q. Can you say how fai· it w·as from the trackf 
. ,~ 
A. I can't say that exactly but it looked to me there when 
I first sa'v it that it must have been fifty feet from the road 
crossing. 
Q. '\Vas it moving? 
.A. Yes, sir, it was moving. 
Q~ \Vas there any reason why the occupants .of the auto-
mobile coulcln 't see you-anything between you and the occu-
pants of the automobile? 
- A. There was nothing between me and them. 
Q. Nothing to prevent them from seeing the engine1 
A. There was nothing between the autombile and me. There 
was nothing to obstruct the view between the automobile and 
engine where I was sitting. 
Q. What happened after that? 
.A .. Well, of .course, I saw the automobile. fie w·as moving 
at just a moderate rate of speed, and we so often see auto-
mobiles approaching that it never occurred to me 
page 228 ~ but what he was going to stop until he ran up 
with his front wheels on the,crossing; and the 
first thing I thought about was 'vhether he could get across 
or not 'vithout our hitting him; and I holloed "I believe he 
is going to make it!" I holloed to the engineer, and he ap-
plied the brakes, and by the time almost that I holloed of 
course the car went out of my sight, and I could feel the jar 
of the engine and I knew or believed tl1at it had been struck. 
Q. About how far was the engine from the crossing when 
you realized that he was going to attempt to cross the 
track? 
A. "\Veil, of course, this is only approximately. I will say 
I don't suppose we were over forty or fifty feet when he was 
partly on the crossing. 
Q. ·\tVas there anything in the conduct or movement of the 
automobile before that to indicate to you that it was not going 
to stop? 
A. Not a thing in the world. lie 'va:s just moving· right 
along at moderate speed. 
Q. 'Vas he going down hill or up hill? 
A. It is slightly up grade there. 
Q. \Yas it going slow enough to stop if he had tried to 
stop? 
.~..\. I don't think there is any doubt he could have stopped· 
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if he had tried. I think he was going at mod-
page 229 ~ era te speed. 
Q .. \Vere there any bushes or shrubbery or any-
thing in betw·een you and the automobile to prevent" the oc-
c.upants of the automobile from seeing the engine? 
A. No, sir. 
Q. Is that track there down in a valley or is that on. an 
embankment 1 . \Vhat is the physical layout of it as compared 
with the highway f 
l\.. The highway is higher than the railroad a little coming 
up. In other words, the highway is a fill, and the railroaq 
there is slightly coming out of a cut, so it makes th~ road-
bed there higher than the railroad. 
Q. \\That is between the railro~ul and the highway itself as 
you come around the bluff? 
A. Nothing that I know of in there between the highway 
and the bluff, not a thing·-plain view~ there for some distance. 
Of course, the nearer you approach the ·crossing the further 
you can see. It appears to me the raih~oad is here and the 
highway sort of comes up like that (indicating). This is the 
fill along here. 
Q. Between the high\n1y and the railroad, in that angle 
there between them, is the ground higher after you come 
around the hluff .or lower than the highway and 
page 230 ~ the railroad track? 
A. You mean right do"~ like that? (Indicp.t-
ing.) It is lower. The railroad and the highway is about on 
a level, but there is a little valley in here between the rail-
road. I understand what you mean. Down in here (indicat-
ing) there is a little valley. · 
Q. Now, the highway in approaching the track goes up 
an incline~ 
~-\.. I~ittle incline. 
Q. So that the highway back of the incline is not as high 
as the railroad track~ 
A. No, sir, not back of it. 
Q. ':rhe incline takes it up to the level of the track f 
A. Yes, sir. 
Q. So that back of the incline is actually lo·wer than the 
railroad track~ 
A. Yes, sir. There is right smart sag· in the valley, right 
down in a bottom. 
Q. Do you remember making any motion with your hands 
or feet or otherwise when you realized the car was starting 
across the track~ 
.1\.. I couldn't say positively, .:Mr. Spicer, because I realized 
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that there was danger there. of being hit, and it was doubt 
in my ·mind whether he was going· to get across, and I holloed 
. "I believe he is going to make it," but I couldn't 
page 231 ~ say about that. 
Q. Do you know whether he heard you~ 
A. He heard me because he began putting· the ·brake on. 
He threw the brake on around just as soon as I holloed. 
Q. Almost simultaneously, wasn't it 1 
A. Almost. It was the quickest thing that could be done. 
After realizing he was on the crossing we "~ere too close 
to do any good anyway. 
Q. Do you think he could have stopped any. sooner than 
that1 
A. No, sir, couldn't stop any sooner, I don't care what I 
said. 
Q. About how far did the train go after' it reached the cross-
ing· before it stopped f 
A. I think about twent~? car lengths; I will say eighteen or 
twenty car lengths. \Ve had eleven cars and we ~acked up 
after we stopped until the rear was near the crossing. 
Q. Did you go back up to the crossing? 
A. Yes, sir. 
Q. Did you see the occupants of the· car? 
A. Yes, sir, I saw some of them. Some of them I "?ould re-
member and some I would not-their faces. 
Q. Did you go up when the rest of the train crew 'vent up? 
A. No, sir. I couldn't go then. The engine-
page 232 ~ man went after we backed back. I dicln 't have 
. water enough in the boiler to hold it, so I filled 
the boiler up; I stayed and filled the boiler up, and as soon 
as I filled the boiler up I w·alked back, so I was a little be-
hind them. I will say about probably two minutes. 
Q. Do you remember w·hether or not the automobile was 
turned over! 
A. The automobile to the best of my recollection was turned 
sort of headed towards the railroad track again but standing 
upright, probably the hack part a little down the bank, just 
a little bit down the hank, but it was standing upright. 
Q. Do you know wba t size bell that is on this engine 7 
A. No, sir, I don't know what the weight of that bell is. 
Q. I-Io"T does it compare with other hells in use'? 
A. It is the same as all engines of that class, the same size 
bell that all G-9 engines have that I have ever come in con-
tact with. 
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CROSS EXA~IINATION. 
Bv nir. Smith: 
"'Q. The automobile was knocked plumb off the road? 
A. Off the track, yes, sir. 
Q. l{nocked off the street over the edge of the embank-
ment and partly down the embankment, wasn't 
page 233 ~ it? 
A. I think probably it was clear off the road. 
I mean it is a little narrow driveway there. 
Q. It 'vas clear off the road and over the side of the road 
and turned around and partly down the embankment1 
A. It seemed it was n. little bit----back part of it to an in-
cline. 
Q. And off the road? 
A. I think it was pretty clear of the road; I am not cer-
tain, .because I only stayed there I reckon five minutes. 
Q. This road makes a very sharp curve just before it gets 
to the crossing, doesn't it-the railroad? 
A. No, sir, not a sl1arp curve. It is a curve but not a 
sharp curve. 
Q. It makes a curve before it gets to the crossing? 
A. Yes, sir. 
Q. You have got to g·ct right close to the crossing before 
you can see the crossing? There is an embankment there 
and bushes. vVhen you are 200 feet away from the crossing 
you can't see the crossing, can you~ 
A. Yes, sir, you can see the crossing. 
Q. But you can't see vehicles coming from the east? 
A. Not any great. distance. 
Q. The engineer C~Ir. Verlander) saw the automobile just 
ab01,1t at the same time you did, didn't he? 
page 234 ~ A. K o, sir. \Veil, I don't think he did. T don't 
see how he could. I-Te "\Vas on the right side and 
I was on the left. 
Q. On the rip;ht side of the engine 
A. He was on the right and I was on the left. 
Q. l-Ie was on the outside of the curve coming around. If 
there were an obRtruct:ion in the ~urve wouldn't he see 
quicker than you would? · 
A. lie was on the right side and the automobile was ap-
proaching from the left side. 
Q. But the curve is around this way. If l1e is on the out-
side of the curve- Take an automobile going around a 
<mrve to the left, don't the man on the right (the driver be-
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ing on the left) see something coming around that curve be-
fore the driver can see it~ · 
A. I think, M:r. Smith, you have got Verlander on the 
wrong side of the engine. 
·. Q. He was on the right _hand side of the engine f 
A. Sure. 
Q. Yon were on the inside of the curve and he was on the 
outside of the curve. \Vha t I am asking you is, if a man on 
the outside of a curve don't see a vehicle approaching quicker 
than a man on the inside of a curve 1 
page 235 ~ A. At the point on the curve when we come 
around the curve there, it would be so far away 
when we a~·e on the stiff part of the rurve neither one would 
see the crossing when we were too far a way . 
... Q. 11r. Verlander says that the engine \Vas rig·ht on the au-
tomobile before he saw it, he was just about to hit it. 
A. I think that is probably true. '"T ust as I explained, I 
don't see how he could see it from the point he was. 
Q. There was noth~ng you all could do around that curve 
to proteet anybody on the track Y 
A. Except blowing the whistle and ringing the bell. 
Q. You c.ouldn 't see anything in time to slow down and 
protect a person at all 'f 
A. Oh, yes, si~", we could have slowed down. If we could 
have seen it in time and slowed down half a minute, we could 
have avoided the accident. 
Q. If you had been running four miles an hour you woulcln 't 
have hit him, \vould you 1 
A. Yes, sir, at the same distance. 
Q. If you had been running four miles an hour, you prob-
ably might not ha,re been in sight of the erossing then at that 
ti~e; how can you say that1 
page 236 ~ A. If we had been on time \Ve 'vould have been 
past there four hours· before \Ve did, if you are 
going to figure it that way. 
Q. I am talking a bout coming into town, after you g_ot in 
the city limits that day; if you had been running four milns 
an hour you couldn't possibly have hit this car, could you? 
A. If we had eome in contact with him at the same time, 
we could, of course. 
Q. But, if you had been running four miles nn hour in-
stead of twenty, you certainly would have been a minute later 
getting· to that" crossing, wouldn't you~ 
A. At the same time., at the time we sighted him, if we had 
been running four miles an hour, or had been running at 
two, we wol.1lcl have hit him. 
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Q. If you had been running four miles an· hour when you 
·got in the corporate limits of the city of Richmond on that 
day, you never 'vould have hit this man, would you(? If he 
had been running just as he was running exactly and you 
had been running four miles an hour when you got in the 
corporate limits, you 'vouldn 't have hit him! 
A. That is impossible to tell. 
Q. You couldn't make that calculation to save 
page 237 ~ your life? 
A. No, sir. N ohody else, because he might 
have been making the very same speed. 
Q. I am talking about the speed he was making. He got 
witl1in six inches of safety, dicln 't he "1 
A. Exactly so. 
Q. If you had been running four miles an hour for even 
half a minute before that, you wouldn't have hit him, would 
you? Is that hard to ealcula te ? 
A. It is right hard. 
Q. You don't like to make that calculation, then1 
.A. I think there is son1e don bt in my mind whether you can 
make it or not. I know I couldn't. 
Q. Do you tell this jury that if. you had been running at 
the rate of four miles au hour for one minute before that ab-
<.lident, yon would have hit him just the same as you did run-
ning· twenty miles an hour? 
A. If his speed had been as much slower in proportion to 
ours, we would have hit him just the Sfl:me. 
Q. I am not saying· anything· about his speed; but his speed 
being exactly like it. was; if he had been running like he was 
going without any change, and you had be.en running four 
miles an hour for one minute before you got there, would you 
l1ave hit him! That is a fair question. You "rant to be 
fair. 
A. I don't think so. I don't think that is a fair 
page 238 ~ question because you have to change all the con-
ditions. There you have only chang-ed it one 'vay. 
Q. In other 'yords, it doesn't protect passengers along the 
road for ·von to run slow1 
A. If ,\·e had been running a hundred miles an hour and 
he had stopped at the c.rossing, we wouldn't ha.ve hit him. 
Q. But if he didn't stop would you or not he more apt to 
hit him wl1en running a hundred miles than four? . 
A. I conldn 't make that calculation. 
Q. Yon think it is just as safe in crossing· that public street 
in the city of Ricl1moncl, just as safe for passengers on that 
----~ -~- ----~--~--
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road, for you to go a l1undred miles an hour as it is to go 
four miles an hour? Is that what you mean, 
A. That is, if they stop, we will never hit them. 
Q. If they don't stop, it is safer. .,. 
A. You are going to get hit anyway if you don't stop. 
Q. Then there is no use running four miles an hour; they 
are going to get hit anyway; is that your idea f N o"r' why 
were you ringing that engine bell? 
A. Because it had been raining that day. 'Ve were at At-
lee for a passeng-er tra'in and stayed there quite a little while; 
I don't know just ho'v long. 
Q. I mean you were ringing the bell hecause 
page 239 ~ you were in the corporate limits, weren't you? 
A. Oh, yes, sir. I didn't understand your ques-
tio~ I 
Q. Yon were ringing the bell because you were in the cor-
porate limits? 
A. Being rung because \Ve w·erc approacl1ing a crossing at 
g-rade. 
Q. In the corporate limits 1 
A. I don't kno\v whethe.r ".,.e ".,.ere in the corporate limits. 
The corporate limits is right along there somewhere, but 
whether that crossing is inside, I don't knO\V. 
Q. Did anybody ever take the trouble to tell you that cross-
ing- was in the corporate limits? 
A. I kno'v we were ringing the lJell because we were ap-
nroaching a crossing at grade, whether in the corporate lim-
its or not. I don't know 'vhere the corporate limits are in 
the city. 
Q. Is there any statute requiring you to ring the bell at a 
country crossing? 
A. Yes, sir, all crossings at gTade. It is the law of the 
railroad w·hetl1er it is of the state or not; it is the law of the 
railroad company. 
Q. Yon mean it is the rules of the railroad company? 
A. It is the la,v. 
Q. 'Vhatever the railroad comnany says is law~ 
page 240 ~ A. No, sir. What they lay down in tl1e rule 
book for the men to l1e governed by is la,v. 
Q. No matter what the statute says? 
A. rl'hat is what we l1ave to go hy if "re railroad, and I 
think that is Ia,v, too. 
Q. You said there w-as notl1ing to obstuct the chauffeur's 
view. 'Vhat do you say about the bushes that 'vere grown 
up on the side on the bank up on the railoracl track on the 
right of the chauffeur as he approached the crossing? Were 
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they all cut down, trimmed up nicely on that day or not~ 
A. There "ras no bushes to obstruct the view from a point 
40 or 50 feet at the time if you were sitting in an automobile 
between there and the po~nt where 've 'vere 'vhen I sighted 
him. 
Q. I am not arguing this case to you. I ask you if those 
hushes had been cut down behveen the road and around that 
curve, that is, to the west, or north, of that road? Had those 
hushes along the right of way at that time of the accident been 
cut down or 'vere they grown up pretty promiscuously~ 
A. I answered that before by stating there was no obstruc-
tion between me and the automobile. 
Q. You will not say whether those hushes had been cut 
down or not? 
.A. I don't know anything about bushes being 
page 241 ~ trimmed. There was nothing to obstruct my 
view, bushes or anything else, because I could see 
the automobile as plain as I can you. 
Q. You didn't have to look through any glass f 
A. No, sir. 
Q. You were in an open cab? 
A. No, sir. We had glass in the cab. 
Q. Windows were up? 
A. No, sir, windows open. Of course, I always have a 
space there of about three feet unless there is a storm or 
something. 1: 
Q. You don't have to look through glass to see~ 
A. I don't have to look through anything. 
\Vi tness stood aside. 
page 242 } J. H. HARRIS, . 
a 'vitness on behalf of the defendant, being first 
duly sworn, testified as follows : 
EX.._I\.~IINATION IN CHIEF. 
Bv Mr. Spicer: 
· Q. Sergeant, you are sergeant of the Richmond police 
force? 
~A.. •. Yes, sir. 
Q. How long have you been on the force? 
... ~. 1.\. little better than sixteen years-sixteen years the 
first day of April. 
Q. Do you remember an accident occurring at Magnolia 
street crossing of the C. & 0. Raihvay on February 3rd, 
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1926, in which the occupants of an automobile coming from 
Woodland Cemetery were injured and two of them· killed? 
A. I remember the accident but I am not in a position to 
say the exact date. • 
Q. Yon remember going out tl1ere after the accident, out 
to the crossing? 
A. Y e.s, sir. 
Q. Were you out there the same day the accident hap-
pened? 
A. Yes, sir. 
Q. What time of day was it? 
A. I w·as there approximately around seyen 
page 243 ~ o'clock. I don't know. llfight have been just be-
fore or just after. In the neighborhood of seve~1. 
Q. Are you familiar with that neig·hborhood out there~ 
A. Yes, sir. · 
Q. Do you live anywl1ere near there Y 
A. I live in about three squares of the crossing. 
Q. On the day of the accident will you state what sort of 
a view a person w·ould have from the road approaching to 
the eros sing coming from 'V oodland Cemetery down in the 
bottom there just before you start up the incline~ There is 
an incline up from the bottom, is it not Y 
A. Yes, sir. 
::I'!t£r. Smith : You mean to say it is now or then? 
By Mr. Spicer: 
Q. I am speaking of conditions that existed on the day 
von were out there. Did you make anv observation there to 
see how far a person comii1g from Woodland Cemetery could 
see a train coming from the west 1 
A. I don't ln1o'v that I made any special observation of it. 
I crossed it sometimes on an average at that time of once a 
day I rec.kon the year around. 
Q. You are familiar 'vith the condition at that time, on that 
day¥ 
A. Yes, sir. 
page 244 ~ Q. About how far could you see from the bot-
tom there, just bef.ore you got to the incline, be-
fore you got to the incline up towards the track? 
A. Well, I should think you ought to see around there 
around seventy or eighty yards-the top of the locomotive. 
Couldn't gee a man that distance hut could see a locomotive 
that distance. 
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Q. "'\Vouldn 't have any trouble seeing a locomotive that dis-
tance? . 
A. Approximately that. 
Q. That is before you start up the hill? 
A. I should say forty feet from the railroad track.- I ima-
gine that is about that grade there. I don't know exactly-
just approximately. . 
Q. vVas that a rainy day, do you remember~ 
A. Yes, sir, been raining all day. 
Q. Any r·eason w"hy you couldn't see a. locomotive that dis-
tance on a rainy day as well as on a clear day7 
},... Unless there is something between you and the locomo-
. tive-a glass or curtain. You can see a locomotive a rainy 
day that distance the same as a clear day. 
Q. \Vere tl1ere any bushes or shrubbery or trees or any-
thing that obstructed your view at that point-
pag·e 245 ~ obstructed your view. of. a locomotive coming 
from the west-for that distance ·1 
A. I should think vou could see a locomotive about that 
distance. .. . 
Q. What is the lay of the land between you and the locomo-
tive after you get within that distance? Is the ground up· 
l1irrh? · 
·A. Yes, sir, it is an embankment there like. 
Q. The railroad is on an embankment? 
A. The railroad is higher than· the bottom there. It is a 
grade to the railroad fTom each w·ay. 
'--' Q. rrhere is an angle there with the· road-the highway com-
ing from Woodland Cemetery to the railroad embankment 
in an angle there, or corner. \V11at is the lay of the land 
there? Is that hig·h or low? · 
A. It is kind of on a slope. That is what knocks the vie'v 
off. It is a kind of cut there. 
Q .. After yon pass tho cut, when a train comes around the 
cut, that bluff there on the side, is there anything else to ob-
struct your view? 
\Yitness: Do you mean lnu~hes and fences? 
1\Ir. Spicer: Bushes or trees. 
A. I dqn 't think so. Not that time of year, no, sir. 
Q. As you came nearer to the track was your view o~ the 
railroad in that direction 'vest increased 1 
page 246 ~ A. Oh, yes, sir. . 
Q. You could see more on approaching 1 
A. Yes, sir. · 
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Q. That crossing is in the city limits Y 
A. Yes, sir, around approximately 150 to 160 feet, I think 
approximately that. 
CROSS EXAMINATION. 
Bv 1Vfr. Smith: 
··Q. Mr. Harris, you live out there; you can testify. Tell us 
something· about that street, 1\tiag·nolia street. Is that street 
much used for travel~ 
A. lTsed quite a bit. 
Q. What do you mean by quite a bit? \Vhat part of the 
city does it connect up with? 
A. Connects Fairn:lount and Church Hill with Highland 
Park. 
Q. Is it used more than anv street out there? 
A. It is the only street-It 'is a crossing at the Locomotive 
Works, and that is the next crossing north anywhere on the 
railroad that I know of. 
Q. It is a crossing that is universally used behv-een the two 
sections of the city and it is a gTeat deal of travel back and 
forth over that road; that is true, isn't it! 
A. Q:uite a bit of travel, yes, sir. 
page 247 ~ Q. Mr. Harris, when did yon make your investi-
gation as to how far you could see? 
A. I never made any particular investigation at all. I 
never stepped jt or measured it at all. 
Q. V\That you are saying- is more or less guess-work? 
A. From every-day olJservation tra,.,.eling over there. 
Q. In the first place, as you approach, going out of the 
cemetery coming towards the railroad, there is a high bank,. 
isn't it'? 
A. There is a cut. 
Q. I am talking alJout a bank. There is a high bank there 
that runs up as high as this room pretty near?. 
A. It is a ~Tadual slope from the road. 
Q. I am talking about next to the railroad. 
A. "\Vhat I would call a cut. 
Q. rrhe cut. is not 'vhat I am talking a bout. I am talking 
about a bank. The cut is W'here the railroad is. In other 
words, the railroad made a cut through there and left this 
hank on the rigl1t hand side of Magnolia street as. you come 
into Richmond? · 
· A. Yes, sir. 
Q. That bank, I say, is pretty near as high as 
page 248 } tl1is room, probably not quite as high, but pretty 
nearly, isn't it~ 
C. & 0. Ry. Co. v. J. Thomas Hewin, Admr. 187 
Witness : In the highest place 1 
Mr. Smith: Yes. 
A. It might me; I don't know; I never noticed particularly. 
Q. That bank comes out almost to the railroad, doesn't it~ 
That high bank comes out almost to the· railroad-how far? 
A. "\Vhere you can see over that bank and see a locomotive, 
I imagine it is around eighty yards. 
Q. Let's get away from that. I am talking about the bank. 
The road comes one side of the bank, doesn't it; that is, comes, 
say, south of the bank, and the railroad comes, what you 
might say, west of the bank, doesn't itf 
.A .. That is right. 
Q. It is curved something like that, isn't it1 (Indicating.) 
Here is :nfagnolia street, and that is 'vest going into the city. 
Here is east, a.nd here is the cemetery all in here. Here is the 
g-ate to the cemetery. No·w, this bank is right in here. Now, 
the bank, then, slopes down to the railroad track, doesn't it? 
A. I don't think it slopes to the railroad track. I think it 
has been cut away-approximately straight .down if I remem-
bre correctly. 
Q. Don't you know that there 'vere trees and 
page 249 ~ bushes all growing up in here at the time of that 
accident, between that bank and the ratihioad 
trek? 
A. I don't know that, no, sir. 
Q. Can you say they 'vere not ·y 
A. No. 
Q. Can't say one way or the other, 'vhether those bushes 
\'lere there or not~ 
A. No, sir. 
Q. Now, over here, down this way (Indicating), that road 
slopes down that "·ay. You have to go up an embankment? 
A.. Yes, sir. 
Q. Now at the bottom of this slope going up to the railroad 
you can't see, of course, as 'vell as you can after you get up 
higher; the worst vision is right at the bottom as you ap-
proach to go to the top of the embankment; that is true? 
.1.:\. Yes, sir. 
Q. Did you ever stand in that lowest point to see how far 
von can see with the bushes there? . 
·· A. Yes, sir. I have stopped a car there and waited for a 
car to come across. At the time it was only one-way traffic. 
throng·h there. 
Q. Did you notice in reference to bushes there? 
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A. No, sir. \ 
page 250 ~ Q. Do you know that the bushes have all been 
cut do"'"ll since this accident 1 
A. No, sir. I haven't paid .any attention to it. 
Q. Haven't paid any attention to the bushes in your calcu-
lation? 
A. No, sir. 
Q. You are s~mply judging 'vit~ the understanding that 
the bushes are not there? 
A. Bushes might have been there but \Vasn 't any leaves on 
them at. this time. 
Q. Sunpose they were evergreens? 
A. I don't think bushes were enough ·there to keep you 
from seeing a locomotive. 
Q. When yon are forty feet from the railroad track you 
think you could see an engine how far'? · 
A .. Anywhere from 70 to 80 yards. 
Q. That is, ·supposing it is a clear vie'v throug-h there? 
A. I think you can see it about that distance. 
Q. But, if it \V.as grown up, of course, you could not see 
that far, could you? · 
A. At that time, I think you could see that far. 
Q. I say, if it ''ra.s gTOW11 up with bushes there, you could 
not see that far, could you? 
A. I think you could see a locomotive that dis-
page 251 ~ tance. · 
Q. Even if it was grown up \vith bushes~ 
A. Yes, sir. I never noticed any bushes. 
Q. Other people though say, and I am supposing that they 
knew what thew were talking about-but suppose there were 
bushe~ there. would tha.t obstruct the vision at all~ 
A. It would some, of course. 
Q. It \Vas a very stormy, windy day, wasn't it 1 
A. Yes, sir. 
Q. Raining very l1ard and the w-ind blowing? It was the 
same day that the church burned up there on Groye Avenue, 
wasn't it? · 
A. Yes, sir. 
Q. You remember it as a very stormy dav? 
.A. I was at the church in the· afternoon. ,, 
Q. You rememl1er it was a very stormy, windy day? 
A. Yes, sir. 
Q. Yon didn't get there until a bout seven o'clock? 
A . .About that. 
Q. So you don't know w·hat happened at the time of the 
accident at all~ 
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A. No, sir. 
Q. I understand you to say 110\V that you have never gone 
tlwre and made special observation and measurement, and it 
is more or less an estimate or guess? 
A. That is all. 
page 252 } Q. It is a fact that the roadbed there in the 
street has been entirely changed since· the acci-
dent, filled in there and hard surfaced and improved and fence 
on each side since the accident? 
Mr. Leake: We object. 
The Court: I don't thb1k that question is armissible. 
~{r. Smith: I didn't know 'vhether the jury 'vould want to 
go out there and see the scene of the accident or not, and, if 
they did, I wanted them to understand that conditions there 
had been very materially changed since this accident. That 
is the reason I was asking. 
· 1\ir. Gordon: \Ve are talking· about the highway. 
1\f r. Smith: ::Magnolia street. 
rrhe Court: That the street has been improved 1 
Mr. Smith: Yes, sir, and filled in in that bottom and hard 
surfa~ed so it is a good road now where it used to be a bad 
1·oad. . 
J\IIr. Spicer: Are you testifying? 
1\fr. Smith: "\Ve can prove that. 
The Court: I think you can show the city has improved the 
street. · 
J\IIr. Smith: That is. our purpose, to sho·w that. 
page .253 ~ By 1\Ir. Smith: 
Q. Is that a facti 
A. It has been improved, yes, sir. 
Q. In a very much better condition now than it was at the 
time of this accident 1 
.A. Some better. . 
Q. Isn't it a f.act tha.t at the time of this accident there 
'vas a bid mud puddle right where the hill from the ceme-
tery comes down just before you get up to the railroad~ 
A. Yes, sir. 
\Vitness stood aside. 
page 254 r "\V .. ~r. BAUGH, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows : 
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EXAl\tfiNArriON IN CHIEF. 
By 1\tfr. Spicer: 
Q. Wha.t is your occupation? 
A. Conductor. 
Q. Railroad conductor? 
.A. Rail road conductor. 
Q. For the C. & 0. R.ailway? 
A. Yes, sir. 
Q. Were you conductor on the freight train which struck 
an automobile at 1\fag-nolia street crossing in the city of Rich-
mond on February 3rd, 1926? 
A. Yes. 
Q. Was that a freigl1t train 1 
A. Local freight. 
Q. Regular scheduled train? 
A. Regular sc.heduled local freight. 
Q. 1\TJ1ere were you in the train, what part of the train were 
you, when the collision occurred ? 
A .. In the caboose. 
Q. What was the first that you kne·w of the accident7 
A. I knew the brakes went down in emergency. 
page 255 ~ I didn't know there 'vas any accident until I came 
back up to the crossing. 
Q. Did the train stop? 
A. The train stopped pretty soon after passing the cross-
ing. 
Q. Stopped as soon as tl1e emergency brake took effect 1 
A. Af-l soon as it could stop. 
Q. Did you go back to the crossing? 
A. Yes, Rir. 
Q. Did any other members of the train crew· go lnick to 
the crossing·f 
., A. All th~ crew went hack to the crossing. Of course, the 
fla~man went right back to protect the rear of the train. 
Q. Mr. Baugh, do you remember ,~...-hether any warning sig-
nals 'vere given in approaching the crossing? 
A. No. 
Q. Do you remember 'vhetber or not any notice of the ap-
proach of the train was given? 
A. \Veil; I don't know. The bells and lights were stationed 
there to w-a-rn the public at that eros sing. 
Q. Did you hear any engine whistle blow? 
A. Yes, sir, I heard the eng·ine whistle blo,v. 
Q. "\Vl1at kind of blast was that f 
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. A. Two longs and h'\ro shorts-the regular 
page 256 ~ crossing signal. 
Q. \Vas that hefore it got to the crossing! 
A. Before it got to the crossing. 
Q. Do you know about where that blast was given 1 · 
A. Not exactly where, but between the two crossings there. 
Q. Is there a whistle board there for that crossing? 
A. Yes, sir. 
Q. Before you get to it? 
A. Yes, sir. 
Q. Where "ras that crossing 'vhistle blown with respect to 
the whistle board, do you remember? 
A. I don't know exactly. I lmow it was blown between the 
two crossings. 
Q. You were in the rear 1 
A. In the caboose. 
Q. How many cars were on the train? 
A. Had eleven cars as well as I remember that evening. 
Q. Did you have any conversation with any of the occu-
pants of the automobile that was struck, after the accii-
dent? 
A. I tried to have a conversation with the driv.er but I could 
not get any information much out of him, and most of my 
i11formation was gotten from Isham Harris, the man sitting 
hy the driver. He g-ave me more information than anybody 
else in the car. 
Q. \Vhen yon g-ot there had all the occupants 
page 257 ~ p:one awajr or left the scene of the accident or were 
thev all still there? 
A. Not that "r know of. They were all there as far as I 
know. 
Q. Did yon talk to anybody else besides Isham Harris? 
A. Isham llarris and the driver was the only ones I talked 
to. 
Q. Were the other occupants taken away while you were 
there? 
A. Yes. sir. Thev were all laid in the automobiles follow-
ing on behind. · 
·Q. Did they leave there before you did f 
A. Thev a.ll left before I did. 
Q. Do jrou remember 'vhat kind of day that was? 
A. It w·as raining. 
Q. Was it raining very hard at the time you got to this 
crossing? . 
A. No, I don't think it was raining very hard at that time. 
It was drizzling though, but it had been raining . . . 
---- - ------~-- --
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CROSS EXAlviiNATION. 
Bv Mr. Simth: 
·Q. Don't they blow the whistle a.t every crossing? Where 
did you come from that day~ How far did you come~ 
A. Came from Gordonsville. 
Q. You ble'v at every road crossing between Gordonsville 
and here, didn't you? Do you remember every time the whis-
tle blew¥ 
A. I remember this particular time. 
page 258 ~ Q. You remember it because it ought to have 
blown, isn't that the idea 1 
A .. No, sir, I remember it because I remember this particu-
lar one on account of the accident. 
Q. 'l'hen, you remembered back after the accident that you 
heard the 'vhistle blow 1 
A. No, sir. I remember the whistle blowing coming into 
the crossing. I didn't know it was any accident happened 
until afterwards. 
Q. The whistle would have blown whether there was any 
accident or not? 
A. Yes, sil~ 
Q. It blows every time; so why should you remember it~ 
. It alwa.ys blows, so why did it make any impression on you~ 
A. Because the accident was one thing that made an im-
pression· on me 1 . 
Q. Because you knew it ought to have blown? 
A. Because I knew it blew. 
Q. Where did it blow·before that? 
· A. Blew for the crossing a hove there. 
Q. That is about a mile from there~ 
A. About a mile above there. 
Q. Same sort of whistle-two longs and two 
page 259 ~ shorts~ V cry distinct whistle, isn't it~ 
A. Yes, sir, two longs and two shorts. 
Q. You said it was a cheduled freight j 
A. Yes, sir. 
Q. I understood the fireman to say it was about four hours 
late or something of that sort 1 
A. I expect it was. I think it was behveen three and four 
hours late. 
Q. So they had no right to expect it there at the time it got 
there 7 It ought to have ~·otten there four hours before it 
did? . 
.A. They usually expected it later than that at that time. 
Q. It is not much of a schedule that it runs on? · 
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A. No, sir. They hardly ever come in on scl1edule time; 
mot·e than apt to be three or four hours late than on time. 
Q. Still you call it a schedule train? 
A. Yes, sir. 
Q. That is just a compliment you pay it~ 
A. It is on the time table; it is represented as a scheduled 
trnin. 
Q. Three or f.our hours late usu~lly~ 
A. Yes, sir. It is a scheduled train unless it is over twelve 
hours late. 
Q. It ceases to lose its designation as long as 
page 260 ~ it is not twelve hours late~ · 
A. Yes, sir. 
Q. After it gets twelve hours late you don't call it a sched~ 
u]ed train anv. more? 
A .. It isn't~ anything then. 
RE.DIRECT EXAl\ifiNATION. 
By l[r. Spicer: 
Q. That train makes a daily runt 
A. Yes, sir. 
Q. Between what points f 
A. Gordonsville aud Richmond. 
Q. Local freight train between those points 1 
A. Yes, sir. 
Q. Freight trains clou 't make schedule with the same accu-
racy passenger trains do 1 
A. It is impossible almost to run a local freight on sched-
ule time and do the work. Yon can if you don't do the work, 
but, if you do the work, it is impossible to run on time. 
Q. The running time of n local freight train depends on the 
amount of freight you pick. up and put off f 
A. Yes, sir. 
page 261 ~ R·E-CROSS EX.AMINATION. 
Bv 1\tfr. Smith: 
··Q. In other words, if you ran a local freight train on 
schedule time you would lose your position? 
A. You wouldu 't do any work on the train. 
By M:r. Spicer: 
Q. You haven't gotten into any trouble with the railroad 
company by not bril~gi11g the train in on time, have yon Y 
A. No, sir. 
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Witness stood aside. 
Mr. Smith: I think it '\Voulcl be well to inquire whether the 
jury would like to see this place or not. I don't want to 
make them go out there if they don't want to see it. 
The Court: I suppose the plan of the location 'vill show 
the situation there. 
~fr. Smith: I am perfectly willing to leave it to the jury. 
I speak of it now, ~'lr. Leake; I think it is important, if they 
do want to see it, that we should make some arrangements 
to get them out there. That is the reason I am 
page 262 ~ taking time by the forelock. We want to get them 
out there before dark. I thought, if they wanted 
to go out tl1ere, they could go while we were working on in-
structions. 
The Court: Gentlemen, you will think over that. I will 
adjourn you now until 3 o'clock. "\Vhen you come back at 
iJ o'clock I ·will ask you whether you think it necessary to go 
out there and look at this location. 
:.Mr. Spicer: We expect to introduce some photographs. 
Mr. Smith: We expect to object to the photographs. 
Note: At 1 :30 P. ~I. a recess was taken until 3 P. 1\II. 
page 263 ~ RALEIGI-I A. DUI{E, 
a witness on behalf of the defendant, being· first 
r.:duly s'vorn, ·testified as follows: 
EXAl\IINATION IN CIDEF. 
By ~Ir .· Spicer: 
Q. What is your occupation? 
A. I was flagman on this train at the time of the accident. 
Q. vV ere you flagman on tho train that struck the automo-
llile in which ~1:attie Logan 'vas a passenger and '\\ras killed 
at l\fagonola street crossing~ · 
A. Yes, sir. 
Q. Who 'vas your conductor? 
A. 1\fr. "\V. T. Baugl1. 
Q. \Vhere were yon at the time of the accident? 
A. I was on the right hand side of the cupola .. 
Q. The eupola? 
A. Yes, sir. 
Q. Where is the cupola¥ 
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A. That is the observation point built on top of each box 
car. 
Q. You were on the caboose? 
A. Yes, sir. 
Q. Was the caboose on the rear of the train' 
A. Yes, sir. 
Q. vVhat was the first tiring you knew concern-
page 264 }- ing the accident? 
A. B-rakes 'vent on in emergency. 
Q. You felt the brakes go on in emergency¥ 
A. Yes, sir, felt the brakes go on in emergency. 
Q. In approaching that crossing did you hear any warning 
signals g-iven1 
A. Nothing more than the crossing signal whistle from the 
engine. 
Q. That what~ 
A. The crossing signal whistle from the engine-steam 
'vhistle. . 
Q. You heard the crossing whistle blowY 
A. Yes, sir. 
Q. What kind of blo'v was it? 
A. Two longs and two shorts-steam whistle. 
Q. "\Vas that blown before the train reached the crossing, 
at the crossing or 'vhere Y 
A. Blown before the train reached the erossing. 
Q. Did the train stop after the accidentY 
.A. Yes, sir. 
Q. Ho'v far did it go before it stopped? 
A. I judge about twenty car lengths from the time the 
emergency went on. 
Q. You mean the engine was twenty car lengths?· 
A. The train, itself, ran about twenty car 
pag·e 265 ~ lengths. 
Q. Did you go back after the accident 1 
A. Immediately after the accident. The engineer blew the 
sig·nal foi· the flagman to go back. We were running on train 
#90, on his time. I work by sig11als practieally altog·ether. 
As soon as the train stopped the engineman blew one long 
and three short blasts of the whistle, which means to go back 
immediately with stop signals a sufficient distance to pro-
tect the train. 
Q. Yon went back to protect your train? 
A. Yes, sir, went hack to proteet my train. 
Q. You w·ent hack beyond the crossing? 
A. Yes, sir, considerably beyond the crossing. 
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CROSS EXAMINATION. 
Bv Mr. Smith: 
~ Q. Do you remember the train blowing· at all other cross-
ins bchveen here and Gordonsville? 
A. Yes, sir. 
Q. You remember hearing· it blow at every one of the cross-
ings? 
A. Yes, sir, I remember hearing them. 
Q. Do you remomber each crossing that it blew at? 
A. vV ell, they blew all of them. 
Q. You kno'v it blew; that is the reason you 
page 266 ~ remember it? 
A. I remember it because it is a habit for me to 
be listenin:2; for signals at all times, because I v.rork by engine 
whistle signals. 
Q. Whether the whistle hlow or not, that didn't affect you 
in the cupola, did it¥ 
A. It affects my work when he· blows back for the bag. I 
listen for the signal. 
Q. You didn't hear any sig11al intended for you; this was 
a crossing signals whistle 1 
A. "\V ... e listen closely fof signals most all the time. 
A. They left me at !iineral that day and came to Fred-
ericks Hall. 
Q. All the time you were on the train you heard every w·his-
tle and can testify they blew at every crossing between here 
and Gordonsville? 
Q. You can testif.y that has been done ever since you ha.ve 
been on the road¥ 
A. No; sir, I have known instances where they dicln 't. 
Q. Where they would forget to do it or fail¥ 
A. For some reason they failed to do it; I don't kno'v 
whether they forgot it or not. 
Witness stood aside. 
page 267 ~ 0. E. LA~IB. 
a witnes~ on behalf of the def.eudant, l1eing first 
duly sworn, testified as follow·s: · 
EXA1vfiNATION IN 0HIEF. 
By 1\lfr. Rpicer: 
Q. \Vere you on the freight train thaf struck an automobile 
at 1\{agnola street crossing on February 3rd, 1926 ~ 
C. & 0. Ry. Co. v. J. Thomas Hewin, Admr. .197 
A. Yes, sir. 
Q. vv11at is your occupation? 
A. Brakeman. 
Q. You were brakeman on that train¥ 
A. Yes, sir. 
Q. vVho was your conductor? 
A. Captain Baugh. 
Q. "\Vhere were you in the train when the collision oc-
curred? 
A. In the cupola of the caboose. 
Q. vVhat was the first thing you knew about the accident? 
. A. "'Wnei1 the air went into emergency. 
(~. Did you feel the brakes go on~ 
A. Yes, sir. 
Q. Did the train go past the crossing? 
A. Yes, sir. 
Q. About how far? 
page 268 ~ A. Oh, I should say the engine 'vent about 
twenty car lengths past, or should say the train 
about twenty car lengths altogether. We had eleven cars. 
That would make it about eight or nine cars back of the cab. 
Q. Did you hear any 'Yarning signals given by the engi-
neer in approaching tl1e crossing~ 
A. Road erossing signal. 
Q. vVhat kind of signals? 
A. Two long and a short blast-! kind of get those signals 
mixed up. A.nyho·w, the road signal. I forget what the blast 
is ; I can't think of it. 
(~. Yon heard the blast of the whistle 1 
A. Yes, sir. 
Q. In approaching the crossing? 
A. Yes, sir. 
Q. Did you go back after the accident had occurred? 
A .. After the train backed to the crossing I went where the 
injured were. . 
Q. vVere the occupants of the automobile there when you 
got there-the injured? 
A. Yes, sir. 
Q. Had nnybody been moved or left? 
A. No one been mo-ved as I know of. -All of 
page 269 ~ them were there. 
Q. Did you assist in helping· the injured? 
A. I helped get them ont from under the car, those that 
w·ere in the car, and I helped load the crippled-a man witb 
a hroken leg· I helped load in a car. 
Q. Did any of the other trainmen go back? 
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A. All were back-all the brakemen, conductor and engi-
neer. The flagman went on by; he had to go to protect the 
train. 
Q. Mr. Duke is flagman f 
A. Yes, sir. 
CROSS EXA~IINATION. 
By Mr. Smith: 
Q. The car was knocked clear of tl1e road half way down 
the embankment? 
A. Clear of the road. 
Q. And was half way down the embankment? 
A. Hanging over-the rear w·heel. 
Q. You said you heard the whistle blow. How did it blowY 
A. Ble'v the regular signal. 
Q. Wl1at was it' You have good ears? 
· A. I have forgot the signal. 
By 1\fr. Spicer: 
Q. You kno"r the crossing signal when you hear it, don't 
vou1 
·· A. Yes, sir. 
Witness stood aside. 
page 270 ~ J. G. 1\fAHANES, 
a 'vitness on behalf of the defendant, being first 
duly sworn, testified as follows : 
EXAMINATION IN CHIEF. 
By Mr. Spicer: 
Q. Were ~rou on the train that struck the car at 1\Iagnola 
street c.rossing on .the afternoon of February 3rd, 1926? 
A. Yes, sir, I was. 
Q. In what capacity were you acting on that train? 
A. Brakeman. 
Q. Brakeman? 
A. Yes, sir. 
Q. Where were you in the train when the collision oc-
curred? 
A .. In the caboose car. 
Q. J)id you hear any warning signals given by the train in 
approacl1ing the crossing? 
A. I heard the crossing 'vhistle .. 
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Q. You mean the engine whistle T 
A. Yes, sir. 
Q. Was that blown before it reached the crossing? 
A. Yes, sir. 
Q. Did the tran stop after passing- the crossingf 
A. Yes, sir. . 
Q. Did you go back? 
})age 271 ~ A. Yes, sir. 
Q. Were the occupants of the automobile there 
when you got there? 
A. They were. 
Q. Did you see them take them away, or did you help the 
injured? 
A·. I assisted one with a broken leg into the automobile. 
CROSS EXAMINATION. 
Bv 1'Ir. Smith: 
·Q. Can you tell how far the train went after it passed the 
crossing? 
A. About ten car lengths, I think. 
Q. About ten car lengths? 
A. Yes, sir. 0 
Q. You differ from the others~ 
A.. I mean the rear of the train belo'v the crossing. We 
l1ad eleven cars. I meant the cab. I suppose the engine was 
about twenty car lengths. . 
Q. Railroad men can always guess within a f.e'v inches of 
twenty car lengths, can't. they? 
.A. Other people can, too, but you asked me the question and 
· I answered what I thought. 
Q. vVhat time of day was this accident f 
A. Around about 4:30. 
page 272 ~ Q. What sort of dav was it? 
A. It had been raining. It was a little misty 
at the time.· 
Q. Wasn't raining at the time of the accident at all, was itT 
A .. R.aining a little l1it but not much. 
Q. was the 'vind blowing anr? 
A. I don't. think so. 
Q. Sun w·asn 't shining, was it? 
A. In didn't see it. 
Q. Do you reme~ber what the condition of the weather 
'vas? Was it ·warm or cold? 
A. It "ras raining; it 'vasn 't freezing. 
Q. Raining but not freezing? 
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A. Yes, sir. 
Q. Whereabouts in the caboose. were you 1 Were· you up 
in the cupola Y 
A. No, sir. 
Q. How do you happen to remember? Do rou remember 
all the whistles that blew behveeu GordonsVIlle and Rich-
mond~ · 
A. I don't know whether I do or not. We have more car.; 
at t!mes. I can't say I remember any. 
· Q. How do you happen to remember this particular one¥ 
A. Because I had changed my boots at the time. 
page 273 ~ It had l)een raining. I just had pulled off my 
rubber boots. 
. Q. That made you remember the whistle? 
A. No, sir. "rasn't anybody talking to me; I heard the 
whistle. 
Q. Is that the rt3"on you remember it, because you were 
changing your boots and wasn't anybody talking to you f 
· A. No, I can't say that was the reason. 
Q. How many times did it blow after it got into the city? 
A. Twice before it hit this automobile. · 
Q. Where?· 
A. Blew twice behveen theBe and Highland Parle 
Q. Was that after it got in the city that he blew twice? 
Witness: Where is the· city limits? ' 
Q. You don't know, do you Y 
A. No. 
Q. You don't know that this crossing is in tl1e city, do you¥ 
A. I have heard them say it was. 
Q. How long have yon known that¥ 
A. I don't know. 
Q. Yon knew that that crossing was in the city limits the 
day of the accident, didn't you 1 . 
A. Yes-No, I don't know ''rhether I did or not. 
Q. How did it blow? You say you heard it 
page 274 ~ blow. How did it blo,v? 
A. Two shorts and two longs-Two longs and 
tw·o shorts I mean to say. 
RE-DIRECT .EXAMINATION. 
By ~Ir. Spicer: 
Q. Did you know anything about any emergency brake~ 
going onY 
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A. I felt the effects of that. 
Q. You felt the effects? 
A. Yes, sir. 
Q. In going across this crossing 1 
A. Yes, sir. 
\Vitness stood aside. 
page 275 } G. N. LARSON, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 
EXA~IINATION IN CHIEF. 
By ~Ir. Spicer: 
Q. l\fr. Larson, wha.t is your occupation? 
A. R.oad foreman of engines. 
Q. For the C. & 0.? 
A. Yes, sir. 
Q. Does your territory cover the division between here 
and Charlottesville T 
.A. No, sir. 
Q. Wbat territory do you covert . 
A. R.iva11na Subdivision from Richmond to Gladstone. 
Q. What are your duties as road foreman? 
A. To supervise the 'vork of engineers and :firem.en. 
Q. Are you generally familiar with the work of ent,rineers 
and firemen? 
A. Yes, sir. 
Q. How ]ong haYe you been engaged in work of that kind? 
A. Going on nine years. 
Q. Do your duties. include instructing them in the perform-
ance of their duties 1 
A. Yes, sir. 
page 276 } Q. Are you familiar with engine 1028, the style 
and construction of that engine? 
A. Yes, sir. 
Q. "That type engine do yon call that? 
A. That is what we call a G-9 engine. It is a consolidated 
light freight engine. 
Q. Do you know what size bell is on that engine? 
lt. It is tlw standard locomotive bell. 
Q. Do you k11ow 'vhat its 'veight is 7 
A. Around ninety pounds. 
Q . ..A~ound ninety pounds 1 
-~· Yes, sir. 
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Q. Was that bell on engiiie 1028 during the month of Fell-
ruary, 1926? 
A. Yes, sir. 
Witness stood aside. 
page 277 ~ E. E. HUGHES, 
a witness on behalf of the·. defendant, being first 
duly sworn, testified as follows: 
EXAMINATION IN CHIEF. 
By Mr. Spicer: 
Q. What is your occupation? 
A. Signal maintainer. 
Q. For what road Y 
A. C.&. 0. 
Q. IIow long have you been engaged in signal maintain-
ing work! 
A. I haven't been signal maintainer but two years regu-
larly. I have been in signal work since January 1st, 1917. 
Q. Did you have anything to do with the automatic cross-
ing going at 1\'[agnolia street crossing of the C. & 0. Railway 
Co.? · 
A. Yes, sir. 
Q. What are your duties in connection with that? 
A. Look after it and keep it in good 'vorking condition and 
inspeet them. 
(~. Was that your dnry during the month of February, 
1926¥ 
A. Yes, sir. 
Q. How often 'vere you at that time accustomed to inspect-
ing these bells? . 
A. I made. a general inspection of them onee a 
page 278 ~ week; but very often when I was passing by there 
I would look at them and inspeet them and see 
if they were working, but made a. g·eneral inspection once a. 
week. 
Q. Do yon kno\\r when was the last time you made an in-
spection of this bell prior to the afternoon of February 3rd, 
1926, wl1en an accident occurred there behveen an automobile 
and a local freight train~ 
A. Jan nary 30th. 
Q. Do you kno'v what your inspection on that droy shows? 
A. Yes, sir. 
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Mr. Smith: I object. I think any other day except the day 
in question is not proper. 
The Court: I think either side has a right to show anything 
bearing on the proper or defective condition. I think the 
quP.stion is admissible. 
By 1\tir. Spicer: 
Q. What does it show? 
A. Everything was working 0. K. 
Q. When did you first inspect it after the accident occurred f 
A. Morning afterwards. 
Q. What did that inspection show? 
A. Found everything working 0. K. Didn't mak(\ '\ny re-
pairs whatever. 
Q. 'Vhat does this signal post consist of? vVhat 
page 279 ~ kind of ·warning does it give? 
A. Lig-hts and bells. Six lights on each side of 
the road; flash lights. on one end and the other end has bells 
l'inging; lights on each side. 
Q. How does the bell ring; in what manner does it ring~ 
Is it much of an interval between strokes? 
A. Not so very much, no, sir. ..A.hout like that. (Indicat-
ing.) 
Q. Sort of like the ticking of clock f 
A. Yes, sir. 
Q. Do you know where the west end of. that circuit is, 
'vhere a train coming from the west to,vards the Magnolia 
street cros~ing hits tl1e circuit and starts the bells ringing 
and lights flashing? 
A. Yes, Rii·. 
Q. How far west of the crossing is that? 
A. Approximately 3,400 feet. 
Q. Is that continuous after the train reaches that dis-
tance? 
A. Yes, sir, until the rear end passes the bell. 
Q. Have you had any trouble with that bell, or did you have 
any trouble with it in the month of February? 
A. No, sir. It has been in order for two yeaFs since I have 
been maintaining it there. 
Q. Haven't had any trouble with it? 
page 280} A. No, sir. 
Q. Is there anything besides the bell and flash 
lights that a person approaching the crossing can see on that 
post? . 
A. Yes, sir, there is a sign right up there and lights. 
Q. What is on that sign 1 
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A. ''Don't cross crossing while bells are ringing and lights 
are burning'' or something- of that sort. 
Q. Can that sign and those lights be seen in approaching 
the crossing on both sides 1 
A. Yes, sir. 
Q. Do you know whether there is any other crossing sign 
post there .at the crossing~ If you don't know, say so. 
A. There was one· just on the other side of the road. I 
don't know whether they took it down or not because they 
put a fence up there lately. 
Q. I mean in February, 1926, when this accident occurred 1 
A. Yes, sir, it was a sign up there then. 
Q. What kind of sign Y 
A. Railroad crossing sign. 
Q. Which side of the road was this automatic g-ong on in 
going west? 'Vhich side of the railroad? 
A. rrhe left hand side. 
Q. On the left hand side 1 • 
page 281 ~ A. Yes, sir. 
Q. Which way does this arm with these lights 
extend? 
A. Right up the railroad. 
Q. Is that arm over the road or off on the side of the road? 
Which way does it extend 1 
A. It is partly over the road. 
Q .. "\Vhich direction does it extend? You say it is on the 
left hand side of the driveway approaching the crossing from 
the east coming towards the west. Does that arm extend 
away from the highway or towards the highway or over itT 
A. Right over the highway; about half of it is over the 
highway. · 
Q. What colored lights are those that flash up there~ 
A. They are red. 
Q . .Are they protected in any way? 
A. rrhey have a shield over them. 
CROSS EXA~IINATION. 
Bv J\IIr. Smith: 
·Q. You don't know anything about the evening in question 
when this accident took place? 
A. No, sir. 
Q. Do you know that Magnolia street there? 
A. I haven't traveled it very much. I 
pag·e 282 ~ know where it is. 
Q. You know it is down hill all the way from 
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the cemetery gate until just before you get to the railroad 
c.rossing· ¥ 
A. Yes, sir. 
· Q. Do you know whether anybody, sitting in the rear of, 
a six-seated automobile, a closed car, could see, when they 
were down at the bottom, those lights there 1 You don't know 
that, do you ¥ 
A. I have never been across there in a big car, but I have 
walked down there. 
Q. You can see it walking down7 
A. Yes, sir. 
Q. You never rode in a big car on the rear seat to see 
whether you can see those lights or not? 
A. No, sir. 
By the Court: 
· Q. How high were those lights. above the syrface of the 
ground~ 
~Ir. Spicer: How high are those lights above the surface of 
the track? 
A. Between l2 and 18 feet; I couldn't say exactly. 
By Mr. Smith: 
Q. It is higher than the smokestack of au engine 1 
A. No, sir. 
Q. Anyhow·, it is twelve to eighteen, you don't 
page 283 ~ know which, whether it is twelve or eighteen feet? 
· A. No, sir. 
Q. Do you know this, that, coming up from Richmond, 'vhen 
the trains get ont on the switches there, tl1at makes these hells 
ling? An engine and cars getting on the switch nearer to 
R.ichmoncl than l\Iagnolia crossing, that it makes those bells 
rin~ up there T 
A. Yes, sir. 
Q. It does do it~ 
A .. Yes, sir. 
Q. Sometimes they put tl1em out there and they ring for an 
lwur while they are switching, won't they? 
A. I coulclu 't say. 
Witness ·stood aside. 
page 284l JVI. A. STAPLES, 
<.. a 'vit.ness on behalf of the defendant, being :first 
duly s'vorn, testified as follows: 
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EXA1\1INATION IN CHIEF. 
By Mr. Spicer: 
Q. ~Ir. Staples, what w·as your occupation in February, 
1926? 
A. Section foreman on the yard. 
Q. c. & 0.? 
A. Yes, sir. 
Q. Richmond~ 
A. Yes, 17th street yard. 
Q. Did you have occasion to go to ~Iagnolia street crossing 
on February 3rd, 1926, the day there w·as an accident oc-
curring there between an automobile and local freight train? 
A. Yes, sir. 
Q. Yon remember going there, did you? 
A. Yes, sir. 
Q. "\Vhat time did you get there~ 
A. Around six o'clock; I don't remember just 'vhat time. 
Q. Did you stay there any length of time Y 
A. Yes, sir, about two hours. 
Q. You, of course, don't know anything about the accident 
so far as seeing it; you didn't see it 1 
A. No, sir. 
Q. Did any trains pass there 'vhile you were 
page 285 ~ there 1 
A. Yes, sir, two. 
Q. Do you know 'vhether o·r not there is an automatic cross-
ing gong at that crossing·? 
A. Yes, sir, there is. 
Q. "'\Vill you state whrether or not that gong operated, or 
worked, when those two trains passed there 'vhile you were 
there? · 
A. Yes, sir. The bell 'vas ringing and the lighta flashed 
when they passed. 
Q. "\Vere either one of those trains that passed an east 
bound train 1 
A .. Yes, sir, one was east and one was west bound. 
Q. Do you know about how far the end of the circuit .is 
with the train coming east? 
A. Around 4,000 feet. 
Q. You never measured it? 
A. No, sir, hut it is about 4,000 feet, something like that1 
as well as I can judge. 
Q. Do you kno'v whether or not any bushes or shrubbery 
of any kind 'vere cut there on February 3rd, 1926, 'vhile you 
'vere there ~ 
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A. No, sir, there wa.s nothing- cut while I was there. 
Q. Do you know whether or not there were any obstructions 
in the 'vay of bushes or shrubbery to the view of a person 
coming· to within a distance of, say, forty or fifty 
page 286 ~ feet of the track 1 
A. No, sir. 
Q. Coming f.rom Woodland Cemetery 1 
A. No, sir, there were not. 
{~. Were you familiar with the general layout of the ground 
thete at that time~ 
A. Yes, sir. 
Q. \Vhy did you happen to stay around there for about 
two hours? 
A. Well, I was called to go there to move the automobile 
from the adjacent track, which was the gravel bed track; and, 
on my arrival there there were so~e darkies (I don't remem-
ber who they 'vere, wouldn't remember their faces) asked if 
I wouldn't leave the car remain there on the bank where it 
'vas then until they could get a service truck to come down 
and get it. The only way I could get the car off the track was 
to roll it down the bank. They asked me to let it stay on 
the bank as long as I could so the service truck could get it 
easy; so I did; and about two hours elapsed before the serv-
ice truck got there. 
CROSS EXA~IINATION. 
Bv l\ir. Smith: 
· Q. :Mr. Staples, whose business is it, or is it anybocly's busi-
ness, to keep the shrubbery and bushes cut down 
page 287 ~ along the right of way there~ 
A. The railroad company takes care of that 
as far as their right of way goes. 
Q. Does that come under your supervision~ 
A. No, sir. 
Q. '\V'hose supervision does it come under? 
A. Mr. Nichols', the man who has the section adjoining 
me. 
Q. Do you know how soon after the accident that they 
went there and cut these bushes down there and cleaned it all 
up down the side of that bank down to the railroad track? 
A. Not before August, the following August, which is their 
usual time of cutting the right of way. 
Q. Do you kno.:w whether the previous August it had been 
done or not? 
A. I don't think it had. 
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Q. It probably had been growing there two or three years 
before it 'vas cut down last August! 
A. August before that. It is cut every August.· 
Q. I asked you if it had been cut down the previous Au-
gust, and you said no¥ · 
A. It is cut every August. 
Q. Did you see it cut in August 19251 
. . A. No, sir. Wasn't necessary f.or me to see it,. 
page 288 ~ but it was cut in August. · 
Q.. How do yon know? 
A .. Because the whole system 'vas cut during that month. 
Q. So yon can swear then as well that it was cut the whole 
length of the C. & 0. R.ailroad from Old Point to Cincinnati 1 
A. I am talking about this partiGular place 'vas cut-not 
that particular place but" this section of six miles, was cut 
durin!! August. 
Q. You saw it with your own eyes? 
A. I didn't see it being cut but after it was cut. 
Q. It was cut when Y 
A. In August. 
Q. What year? 
A. 1925. That is ''That you are speaking about now. 
Q. Then, it was cut again in 1926? 
A. Yes, sir. 
Q. So it grew from August, 1925 to February, hacln 't been 
cut? 
A. They don't grow in winter time. 
Q. Did you understand me to ask you how much it grew in 
winter time~ I asked von if it had been cut between Au-
gust and February. That doesn't imply anythin~ about 
growing, does it f 
A. Well, if nothing grows, it is not necessary to 
. page 289 ~ cut it. · 
Q.. I didn't ask you tl1at. I asked you had it 
heen cut between August, 1925, and February, 1926? Had it 
been ~nt during that timef 
A. I can't sa.y. I don't tl1ink it had. 
Q. Yo·u didn't have anythlng to do with having it cut? 
A. No, sir. 
Q. No part of your business T 
A. Well, it is part of mJr business in other territory, but 
not tl1at. 
Q. So you arc not responsible f.or it; that isn't part of your 
section f 
A. No, sir. 
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·By ~fr. Spicer: 
Q. How close does your section run to this crossing~ 
A. About three feet east of it. 
Q. You have the section immediately east of this section 
on which :Niagnolia street crossing is located? 
A. Yes, sir. 
Witness stood aside. 
page 290 } E. E. NICOLS, 
a witness on behalf ·of the defendant, being first 
duly sworn, testified as follo,vs: 
EXANIINATION IN CHIEF. 
By l\f r. Spicer : 
Q. 1\Ir. Nichols, 'vhat was your occupation in February 
J926f 
A. Rection foreman. 
. Q. Section foreman for the C. & 0.1 
A. Yes, sir. 
Q. Did your section include l\1:agnolia street crossing in the 
ci tv of Richmond f · 
A. Yes,.sir. 
Q. Are you familiar with the conditions and layout of the 
ground surrounding 1\iagnolia street crossing at that time? 
A. Yes, sir. 
Q. It has l:·een stated here that, after the accident occurring 
on February 3rd, 1926, some hushes or shrubbery were cut 
down on the west of the lVIagnolia street crossing on the side 
next to the Woodland Cemetery. Will you state whether or 
not any cutting ""'as done there Y 
A. It wasn't anything cut. 
Q. After the accident when was anything cut, w·hen was 
"the :first time anythin.g- was cut? 
A. During the month of August, the regular 
page 291 } ri~ht of way cut. 
Q. The regular right of way cut during the' 
ruontl1 of A ng-ust, 1 926? 
A. Yes, sir. 
Q. It has been stated here that there 'vas a certain amount 
of hrush, or shrubbery, or bushes, that 'vould obstruct the 
view of the occupants of an automobile approaching the 
r.rossing coming from the W ooclland Cemetery and looking 
towards the direction from which an east bound train would 
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be coming. Will you state whether or not there was any 
such obstruction~ 
A. There 'vas not. 
Q. Is there a bluff up the track some distance? 
A. Yes, sir, some distance. 
Q. When a train comes around that bluff, is there any-
thing to obstruct the vie'v of a person, say, forty or fifty feet 
away from the track towards "\Voodland Cemetery? 
· A. No, sir. 
Q. What 'vas the general condition of bushes or grass, or 
whatever might have been there, at that time, in February, 
1926? Was tl1ere any amount of foliage? 
A. There wasn't anything that was high enough to obstruct 
the vie'v of the crossing. 
Q. N o,v, between a point, say, fifty f.eet from 
page 292 ~ the railroad track, and looking in the direction 
from which an east bound train would be coming, 
wl1at is the layout of the land? Is the ground on the side of 
the track higher than the track? 
A. No, sir, it was lower. 
Q. Is there a slope in there of any kind? 
A. Yes, sir, there is. · 
Q. Is the railroad track, "ithin, sa~, 200 feet of the cross-
ing-, down in a gully or on a level 'vith the ground on each 
side of it, or what is the layout there? 
A. The track is elevated on a fill. 
Q. If there had been any "reeds or any brush or shrubbery 
cut at that point during February, 1926, or before August, 
1926, who ·would have been charged with the duty of having 
that P-utting done? 
A. I was, myself. 
Q. It would come 'vithin the scope of your regular duties? 
A. If it appears on the right of way. 
Q. Yon are responsible, are you not, for the general con-. 
clition of the right of wayf 
A. Yes, sir. 
Q. vVere any instructions given you to clear away any 
brush or shrul)bery of that kind prior to August, 19261 
A. No, sir. 
Q. Had you made the regular cutting in Au· 
page 293 ~ gust, 1925, tl1e preceding year? 
A. Yes, sir. 
Q. '\Vho has the section immediately east of. yours? Who 
is section foreman there? 
A, 1fr. M. A. Staples. 
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CROSS EXA~1INATION. 
By Mr. Smith: 
Q. vVhat you mean to say is you had done everything that 
is required of you to do; that you hadn't left a thing undone, 
and that your work had been perfect up to that time? That 
is practically what you mean, isn't it? 
A. 1res, sir. n 
Q. That if it had been any shrubbery there it would show 
that you had not attened to your business, wouldn't it? 
A. If it was anything there. 
Q. If there had been any there it would sho'v you were 
not attending to your business, and you are just testifying 
that you have attended to your business and done your work 
up in apple pie order Y 
A. On the company's right of way. . 
Q. Did you cut it anywhere except on the right of. way? 
A. Not west. 
Q. Cut any east of the right of 'vay? Did you 
page 294 ~ cut anything except the right of way? 
A. No, sir. 
Q. At that point just about thirty feet east of the railroad 
track it was a big mud puddle there then, wasn't itY 
A. 1[ es, sir. 
Q. It has been very much improved since~ 
A. By the State Highway people. 
Q. Filled in there and changed a good deal? 
A. 1[ es, sir. 
Q. At that point tl1en, at the lowest point there, where this 
mud puddle was, that is about as far from the railroad track 
as from here to that windo,v, wasn't it? 
A. It 'vas probably further. 
Q. Probably further, but not much further was it? 
A. It was off the right of way. 
Q. Yon haven't got any right of way on the road on Mag-
nolia street, have you~ Do you o'vn a right of way on Mag-
nolia street 1 
A. I couldn't tell you that. 
Q. 'Vhat1 
A. I don't know. 
Q. That place. there where the mud puddle 'vas 
page 295 ~ was lower by ten feet than the railroad track, 
wasn't it~ 
A. No, sir. 
Q. How much lower than the railroad track? 
A. I judge about three or four feet, or five feet probably. 
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Q. I am talking about before it was improved. When that 
mud puddle was there before it was improved, before it was 
filled in there, wasn't that lowest point there at least ten 
feet below the railroad track 1 
A. No, sir. 
Q. What do· yo1,1 say it was qefore it was improved f 
A. Five feet. . 
Q. In other words, ·you say a man five feet high standing 
in that mud puddle, his head -would be as high as the rail-
road track? 
A. I judge it would. 
Q. No"r, then, this shrubbery we are speaking about is on 
land almost as high as the railroad track, isn't it? 
A. No, sir. 
Q. How much is the place where the shrubbery is higher 
than the lowest point in the road t 
A. It is about on a level. 
Q. About on a level? 
A. Yes, sir. 
Q. Now, there is right much of a curve in the 
page 296 ~ railroad track coming around there, isn't it 1 
A. There is a curve there. 
Q. Whether there is any shrubbery there or not, on account 
of that bank you can't see a railroad train until you get almost 
to the crossing, can you 1 
A. You can see a good little ways. 
Q. You can't see a · train on account of the embankment 
when you are forty feet from that crossing, can you? 
A. You certainly can. 
Q. How far do you say you ca.n see a train from the cross-
ing? Have you tried itY 
A. About twelve or fifteen car lengths. 
Q: Have you tried it? Have you measured it? 
A. I have estimated it. 
Q. Estimate it by the eye or make some measurements? 
A. Counted the raillengths-33 feet rail lengths. 
Q. Where were you standing? 
A. Standing at. a point on the curve-at the end of the cut 
and looked do,"\711 to t11e county road-higlnvay. 
Q. Yon stood out there on the road yourself; you were not 
in an autmobile at all' 
A. I have passed there in an automol1ile. 
Q. But ""'"hen you made this estimate were you 
page 297 ~ on foot or in an automobile 1 
A. I was on foot .. 
Q. Anybody with you Y 
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A. ~Iy men, laborers. 
Q. vVhat were you doing out there? 
A. We were working. 
Q. vVhat were you doing! 
A. Surfacing track. 
Q. Were you cutting down shrubbery, too~ 
A. No, sir, we were not. 
Q. What do you do besides keep shrubbery down 7 
A. Lots of work to do. 
Q. vVhat is some of it' 
A. Surface the track, fill the track and maintain it gen-
erallv. 
Q. v WJ1en were you doing this that you made this esti-
mate; how long ago was itt 
A. This morning, and previous, too. 
Q. You went out there to make an estimate this morning' 
At whose request did you do it 7 
A. ~fy own free will. 
Q. You were that much interested in this suit that, without 
anybody asking you to do it, to go out there and 
page 298 } make that estimate? · 
A. Just for curiosity. 
By Mr. Spicer: 
Q. How long have you been at \vork on that section~ 
·A. T\venty-three months. 
Witness stood aside. 
Mr. Spicer: "'\Ve desire to offer in evidence some photo-
graphs taken at the scene of the accident just a few days 
after the accident. 
:Mr. Smith: We are going to object and want to be heard 
on it. 
N ofe: The jury were sent from tl1e court room, and the 
"Titness, A. L. Dementi, was called to the stand and exam-
ined in the absence of the jury as follows: 
page 299 } .A .. L. DEMENTI, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 
By l\f r. Spicer: 
Q. \Vhat is your occupat~on 1 
A. Photographer~ 
-----~-------
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Q. How long have you been a· photographer 1 
A. Twenty one years. 
Q. Did you have occasion to take some photographs of 
Magnolia street crossing of the C. & 0. Railway Co. in the 
city of Richmond in February, 1926? 
A. Yes, sir. 
Q. What date were those pictures taken? 
A. February 12th. 
Q. 1926? 
A. Yes, sir. 
Q. Was any one 'vith you when those pictures were taken T 
· A. 1\tir. W. M. Dunn. 
Q. Of the C. & 0. Railway Company~ 
A. Yes, sir. 
By ~fr. Smith: 
Q. When were those pictures taken f 
A. February 12th, 1926 . 
. Q.. 1926 or '27? 
page 300 t · A. 1926. 
Mr. Smith: Suppose we let the court see those pictures. Our 
objection is that you can prove anything you want by a 
photograph. If ~:fr. Dementi had gone out there and taken 
photographs from an angle I 'vanted them taken and under 
my instructions, they would prevent an entirely different 
view. I don't think that a photograph can take the place of a 
view by the jury, and it seems to me the proper thing is for 
the jury to take a view. 
The Court: The jury can take a vie,v, but these photographs 
were taken soon afterwards. 
Mr. Smith: Our objection is that these photographs are 
not admissible. · 
The Court: It is very usual .testimony. 
Mr. Smith: And they have been very frequently ruled out. 
'rhe Court: Not if they are taken by a good photographer 
and show any part of the place "rhere the accident occurred. 
lVIr. Smith: Take, for instance, that road. That picture 
says taken 108 feet from the east rail. You look 
page 301 ~ at that picture. 
The Court: You can't show elevations and 
things of that sort, but I think the photog~·aphs can go in for 
what they are worth. . 
1\fr. Smith: vVell, 've save the point if they are introduced. 
Note : The jury returned to the court room, and the exami-
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nation of the witness was proceeded ·with in the presence of 
the jury. 
.EXAMINATION IN C,HIEF. 
By Mr. Spicer: 
Q. 1\fr. Dementi, wha.t is your occupation? 
A. Photographer. 
Q. How long have you been ·a photographer? 
A. Tw~nty one years. 
Q. Ho'v long haYe you been engaged.in that business in the 
city of Richmond~ · 
A. Approximately twenty one years .. 
Q. Are you proprietor of a photographic con-
page 302 ~ cern at the present time? 
A. Yes, sir. 
Q. Did you have occasion to make any pictures of Mag-
nola street crossing of the C. & 0. Railway in the city of 
Richmond? 
A. Yes, sir. 
Q. Did you· have occasion to take those pictures during the 
month of Fehruary, 1926, or take any one of those during the 
month of February, 1926? · 
A. Yes, sir. 
Q. vVhat day did you take those pictures? 
A. February 12th, 1'926. 
Q. Who 'vas '"ith you when you took those pictures? 
A. Mr. Dunn of the C. & 0. 
Q. I hand you what purports to be a picture identified as 
''Ex. Dementi #1", and ask you if you can identify that as 
a picture taken by yon on February 12th, 1926? 
A. Yes, sir. 
Q. Where was your camera located when you took that 
picture? 
A. That was looking north 20.2 f.eet from the east rail. 
By 1\fr. Smith : 
· Q. Is that east of the east rail' 
A. From the east rail, yes, sir. If we were looking north it 
must have been east of the east rail. The engine 
page 303 } you can see 693 feet· back there. The engine was 
693 feet from the point 'vhere I made this pho-
tograph. 
By Mr. Spicer : 
Q. Were you on the 1\:Iagnolia. street ~ 
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A. I was right on the road there, the crossing. 
Q. That is Magnolia street Y 
A. Yes, sir. 
Q. Twenty feet and some inches from where? From the 
rail? 
A. 20.2 feet. 
Q. The distances are in.clicate on the back of the photo-
.graphf 
A. Yes, sir. We measured them with a tapeline that day.· 
It gives the exact date that we were here. . 
Q. I hand you a photograph marked "Ex. Dementi #2" 
and ask you if you can identify that as a picture taken by you 
on February 12th, 19267 
A. Yes, sir. The date on the back is correct. 
By Mr. Smith: 
Q. That is ten feet from the east rail Y 
A. Yes, sir. 
Q. Ten feet from the railroad track~ 
A. Ye~, sir. 
page 304 ~ By Mr. Spicer: 
Q. The camera 'vas where? 
A. Still on Magnolia street road. 
Q. The distance on the back indicates what? 
A. Where. the camera was. Yon are looking north, with 
my camera ten feet from the east rail, and you can see a 
man 561 feet distant. That man you see is 561 feet from my 
camera. 
By Mr. Smith: 
Q. That is, when it is ten feet from the track? 
A. Yes, sir. · 
By Mr. Spicer: 
Q. I hand you herewith a picture identified as "Ex. De-
menti #3" and ask you if you can identify that as taken by 
you on February 12th, 1926~ 
A. Yes, sir. The date is on the back. This is a view look-
ing west 108 feet from the east rail (my camera was 108 feet); 
that is, to,vards. the cemetery.· 
By Mr. Smith: 
·Q. You 'vere looking down ~Iagnolia ch·eet towards the 
city? 
A. Yes, sir. 
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By ~[r. Spicer: 
Q. I hand you a picture identified as "Ex. Dementi #4" 
and ask you if you will state if you took that February 12th, 
1926? 
A. Yes, sir, looking north !08 feet from the 
page 305 } east rail, you can see a man a measured distance 
of 148 feet. · 
Q. The man is located 148 feet from the crossing? 
A. Yes, sir, 've measured from the crossing. 
Q. All pictures are measured from the highway 7 
A. From the center of the highway and from the center 
of the crossing. 
Bv a Juror: 
.. Q. You mean the intersection of the highway and the rail-
road? 
A. Yes, sir. 
By l\ir. Spicer: 
Q. All of these pictures show the intersection of Magnolia 
street crossing and the railroad Y 
A. Yes, sir. · Of course, where it is made right in the in-
tersection the camera takes up a few feet. 
Q. I hand you herewith a picture marked "Ex. Dementi 
#·5''. State if you took that picture February 12th, 19261 
·A. Yes, ~ir, looking west 327.8 feet from the east rail 46 
feet east of this disc sign. 
Q. Yon refer to the sign 'vith the letters "R. R.'' on it~ 
A. Yes, sir. 
Q. I hand you herewith a. picture marked "Ex. 
page 306 ~ Dementi #6" and ask you if you can identify that 
as a picture taken by you on February 12th, 
1926? 
A. Yes, sir. This is looking· south 165 feet north of the 
crossing-It is looking south. I failed to put that on there 
but it is looking south. 
Note: Photographs identified by the 'vitness were offered in 
evjdence, marked as abqve indicated. 
:Mr. Smith: If. Your Honor please, I -move to strike out all 
of thes·e photographs. If this was the driver of the automo-
bile that was suing, I can imagine that these photographs 
were admi~sihle. This woman, :Mattie Logan, on the rear 
seat of that. car, 'vas a perfect stranger in that locality, neve1· 
been there before in her life, didn't even know there was a 
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railroad crossing there. I can't imagine why these photo-
graphs are admissible under those circumstances. The tes-
timony is uncontradicted that this woman on the rear seat 
of the automobile didn't even la1ow there was a ·railroad track 
and had never been there before in her life. ·Their own wit-
nesses say they couldn't see out of the windows. 
page 307 ~ One of their own witnesses says he 'vould not 
have been able to see the railroad track except for 
the fact that there was a 'viper on the car he was in. On 
the one these people 'vere in there was no wiper at all. Major 
Brown said he could not have seen the railroad track but f.or 
the fact that the automobile wiper was working. That is un-
contradictE~d. 
Mr. Leake: I don't think that needs any answer. 
The Court: I think they are admissible. 
CROSS EXA:MINATION. 
·By Mr. Smith: 
Q. This ("Ex. Dementi #l") is a view north when you 
were 20 feet from the railroad track~ 
A. Yes, sir. 
Q. That is ahout as far from the track as from here to that 
window. (Indicating.) 
A. Y P.R, ~dr, every hit of tl1at. 
Q. To the window there? 
A. Ye!:=l, sh·. It was f.nlly 20 feet accordiiig to the tapeline 
that we used. 
Q. In other words, when you were that close 
page 308 ~ to the railroad track, then you could get that. 
vie,v? 
. A. Got this view. 
Q. When you were ten feet of the railroad track you 
coulcln 't see quite as much as you could 20 feet 1 According 
to that picture, that one says that you were 10 feet from the 
east rail and you could see a man 561 feet. . 
l\.. We are shooting at a little different angle. 
Q. You show this, in other words, at the direction of ~Ir. 
Dunn, Claim Agent of the railroad 1 
A. But we had the camera at a different point. 
Q. 1\Ir. Dunn, the railroad claim agent, was on the spot 
there, nine days af.ter the accident, with you, taking these 
views there of points that he direc.ted you? 
A .. · They were under Mr. Dunn's direction, yes, sir. 
Q. Wasn't anybody there representing the dead woman at 
allY 
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A. Not that day; I didn't see them. 
Q. You didn't take any particular vie'v of the shrubbery in 
there at all? 
A. I just made the vie'v of the road as it 'vas. We photo-
graphed everything in sight that came in front of the cam-
era at that distance. 
Q. If they say the shrubbery had all been cut 
page 309 ~ down clean in the August previous, it had grown . 
to this height by February, had it not? 
A. I am not a judge of that. ~ don't know about cutting. 
I just made the photograph. 
Q. You g·et this picture of an automobile here. This is 
#6. You are 165 f.eet from the crossing? 
A. Yes, sir. 
Q. How far is that automobile from the crossing, do you 
lmo,v? · 
A. That is 50 feet, approximately 50 feet. I didn't take 
any notations on that, but I measured from here. (Indicat-
ing.) 
Q. This is looking to,vards the city~ 
A. Yes, sir, south. 
Q. This is #5. That shows the embankment there that 
cuts off the view as you approach. rrhat gives you that view. 
You got that measurement 327 feet from the track? 
A. Yes, sir. 
Q. Why didn't you take a view 200 feet f.rom the track? 
.A ... \Vell, I 'vas making what ~Ir. Dunn ·wanted to show the 
distance. In other words, th~s would cover as far as the 
road is concerned- . 
Q. You made just what Mr. Dnnn told you to make~ 
.A .• Yes, sir. · 
Q. You remember that that hill does cut off the 
page 310 ~ view of the railroad~ 
A. I didn't look particularly at that; I just 
made the photographs. 
~Ir. Smith: '\Ve are going to ask that the jury take a vie'v 
of it in view of these photographs and let them see. I think 
they can form a better idea by seeing the ·place than by the 
photographs. 
Q. "Why did you get that far off to take that view? (Indi~ 
~ating.) . You took it 300 feet just ·because he told you 1 
l\.. Naturally, I went the1·e to get a view of the road. 
Q. Is that ·why you did it, because he told you f 
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. A. Sure. I didn't go there of my o'vu accord. 
Q. You didn't exercise any discretion, ·yourself¥ 
A. I used in my own judgment in getting the view. · 
Q. He told you what to take, where to put the camera T 
A. I don't think he told me exactly. 
Q. Well, within a few feet~ 
A. Yes, sir. 
Q. So you don't know what this distance is here? When 
you are going up that road, from there up to there, you don't 
know what that is? 
A. No, sir. 
page 311 ~ Q. Didn't measure that Y 
A. No, sir. 
Q. 1.1:r. Dunn didn't tell you to measure that? 
A. No, we didn't measure that. . 
Q. When you placed your camera, how far from the lens 
did your field of vision begin t 
A. Approximately eight or ten feet. Approximately eight 
to ten feet. 
Q. So you lost that much of the rangeY 
A. Yes, sir, because the camera doesn't pick up right at the 
camera. 
Q. '"ro that extent it is inaccurate~ 
A. No, sir, it is not inaccurate. The lens I used is sup-
posed to pe most accurate vision. 
Q. It is as aceurate as any other photograph but all lose 
their range of vision about eight or ten feet from the lens? 
A. You could stand· and se~ the same thing that you did 
with the lens. · 
Q. vVhat is the height. of the camera 1 
A. My height, I think 5 feet 7. 
Q. As a matter of fact, photographs are deceptive? 
A. No. I can take a picture of you most any 
page 312 ~ time and it will always look like ~Ir. Smith. 
Q. I am talking about taking pictures, not of 
individuals but of topography? · 
A. I can go right hack and take it from the same point 
and c.ouldn 't tell. the difference-the only difference in the 
trees. 
Q. In other words, if you went out there and took. these 
views under my supervision, put the camera where I told you, 
it mi,!rht produce an entirely different impression 7 
A. Not from tbe same point. 
Q. I say. from a different point? 
A. Every point would ·make a different vie·w·. 
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RE-DIR.ECT EXAMINATION. 
By 1\>Ir. Spicer: 
Q. Oti picture # 1 you state the distance 693 feet from 20 
feet from the rail. You mean the distance of· the .locomotive 
there is-
A. Looking nortl1, my camera is 20 feet~looking north 
20 feet from the east. rail, my camera is 20 feet from the east 
rail. . l\fy camera is direct north; I am looking north there. 
Q. What is the object 693 f.eet ~ 
A. I am showing an engine. When this engine came around 
there we measured the distance up the rail from the camera. 
page 313 ~ By. ]tfr. Smith: . 
Q. Can you see any engine there 1 
A. Yes, sir. 
By lHr. Spicer: 
Q. On #2, taken 10 feet closer to the rail than the preced-
ing one, you indicate the distance on the back as 168 feet Y 
A. 561 feet. 
Q. 561 feet. Now, you mean the man is 561 feet? 
A. \Ve measured from the man standing up to the center of 
the crossing 561 feet. 
Q. So that explains whatever discrepancy there may be on 
the face of tJ1ese two photograpl1s? A greater distance at 
20 feet because you were looking at a locomotive at that 
time? 
A. Yes, sir. 
Q. You were looking at a man before 1 
A. Yes, sir, smaller object. 
1Vitness stood aside. 
page 314 ~ D. J. BRO"\VN, 
a witnef?s on behalf of the defendant, being first 
duly sworn, testified as follows: · 
EXAl\1INATION IN CHIEF. 
By 1\tir. Spicer : 
Q. What is your name ? 
A. D. ·J. Brown. 
Q. '\iVhat is your profession~ 
A. Draftsman. 
Q. For whom? 
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A. C. ~ 0. Railway~ 
Q. How long have you been a draftsman? 
A. Since September 1st, 1926. . 
Q. Have you had any engineering training or education Y 
A. Only teclinical. 
Q. Ho'v many years training have you had f 
A. tT ust about a year. 
By Mr. Smith: 
Q. What do you mean b~r only technical f 
A. I have never had any theoretical. 
. Mr. Smith: "\Ve "rill not raise objection. 
page 315 ~ By ~Ir. Spicer: 
Q,. Did you go to J\1agnolia street crossing on 
May 20th, within the last f.ew clays, and make a blue print 
of the layout of the C. & 0. right of 'vay there? 
A. Yes, sir, I did. 
Q. I hand you herewith a blue print marked "Brown #l" 
and ask you if you can identify that as made. by you on that 
date¥ 
A. Yes, sir, I can. 
Note: Blue print filed 111 eYidence, marked ''Ex. Brown 
#1.'' 
Q. Did you go down there and make observations, your-
self? 
A. Yes, sir, I did. 
Q. Did you have access to the records of the railway com-
pany as to its right of way¥ 
A. Yes, sir. 
Q. Will you state what is the width of the right of way at 
the point where J\Iagnolia street crosses the railroad? 
A. Eighty feet. 
Q. What is the width of that l\fagnolia street, or road 1 
A. Twenty five feet where the railroad crosses. 
Bv Mr. Gordon: 
··Q. Is that the width according to the Engineer's Office? 
A .. Yes, sir. 
page 316 ~ (See manuscript for blueprint and photographs.) 
page 317 ~ Q. City Engineer's .office~ 
A. Yes, sir. 
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By Mr. Spicer: 
Q. This map is drawn to ·scale f 
A. Yes, sir, one inch equals 100 feet. 
Q. As indicated thereon? 
A. Yes, sir. 
Q. This center line, which you have in the middle of the. 
right of way, what does that represent? 
A. That is tl1e center line of the traek. 
Q. Did you take any observations from the ro'ad, or Mag- . 
nolia street, in the direction in which the cemetery is located Y 
A. Yes~ sir. · 
Q. Did you take an observation at a point 100 f.eet south 
of the center line of the main track f 
A. Yes, sir. . 
Q. What distance could you see west~ 
A. Could see 600 feet. 
Q. Six hundred feet towards the west f 
A. Yes, sir. 
Q. Did you take any observation from a point 32 feet south 
of the center line of the traek? 
A. I am wrong on that~ At a distance 32 feet 
page 318 ~ from the center line you can see 600 feet, and at a 
distance of 100 feet from the center line you can 
see 168 feet west. 
Q. I note here a little spot on this map, 'vhic.h I will indi-
cate by drawing- a line. marking- "X", where that projection 
over the right of wav line is. What is thatY 
A. That ._is a little knoll, small bluff; a bluff begins there. 
That is about four feet in height I imagine, and the further 
yon eome from the right of. way the higher it gets. 
Q. There is another little spot, which I will mark "Y". 
What does that mean 1 
A. Thev are trees. 
Q. That is a tree? 
A. Yes, sir. 
Q. There is another further off. That is a tree, too? 
A. Yes, :;;ir. 
Q. How far from the west edge of ~fagnolia street is that 
tree? 
A. I could measure it for you if you 'vant. The first tree 
is about 120 feet. 
Q. Is it over 100 feet? 
A. Yes, sir. 
Q. Yon are certain of. that? 
.A. Yes, sir. 
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Q .. Are there any other trees betw~en that tree 
page 319 ~ and the Magnolia street road on the right of way T 
A. No, sir. 
Q. Are there any bushes or shrubbery of any size whatso· 
ever? 
A. No, sir. There were some little bushes there when I 
made that observation Saturday. 
Q. Were those bushes large enough and high enough to ob-
struct your view in any respect in making those observations 
to ·which you have just testified.? . 
A. No, sir. The ground in there is below the elevation of 
the road, about three feet belo,v. · 
Q. What about the railroad tracld 
A. That is on an ~levation with the road rigl1t at the cross-
ing-. 
Q. The road, itself, in approaching the crossing, what is the 
lay of that~ 
A. There is a grade there. I imagine about a 2% grade or 
1% grade. You come up. 
Q. That eomes up to a level with the. railroad at the cross-
ing? 
A. Yes, sir. 
Q. Is there any kh1d of obstruction whatsoever to inter-
fere with your view at those points indicated? 
.A. No, sir, it is not. 
Q. Did you have a clear view 1 
page 320 ~ A. Yes, sir, clear view. 
Q. Any obstruction in the view to the east of the 
road up near the right of way? 
A. From the right of way line, from this point here, you 
-can see clearly east, but I wouldn't ·like to say any further 
than that. 
Mr. Smith: Your Honor understands we make the same ob-
jection to the introduction of this testimony as we did to the 
photographs; that it does not apply to the case of this dead 
'voman, who was not familiar 'vith the track and knew noth-
ing in the world about it. We save the point. 
CROSS EXA1'IINATION. 
Bv 1\fr. Smith: 
· Q. I-Io'v- did you happen to measure from the center of the 
right of way instead·of from the track? 
-A. We nl~vays measure from the center of the right of way 
on anything. 
• 
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Q. Is the center of the right of way the center of the track7 
A. Yes, sir. 
Q. Just a single track road there ? 
page 321 } A. Yes, sir. 
Q. rl,he rise goes on up to the track f 
A. Yes, sir. 
Q. Doesn't stop until it gets to the track? 
A. No, sir. 
Q. Rises all the way until it gets to the track~ 
A. Yes, sir. 
Q. This little line you have marked "Small bluff", that is 
thnt hill? 
. ·A. Yes, sir. 
Q. That is the contour of that hill¥ 
A. Yes, sir. 
\Vitness stood aside. 
page 322 } Mr. Spicer: I will read the portions of the city 
"" ordinance that we think bear on the case. If there 
is any other portion that the other side want, we are willing. 
I read from the ordinance of the City of Richmond, approved 
August 13th, 1920: 
"Sec. 11. !low Vehicles are to Be Driven--Rate of Speed. 
(1) Vehicle~ shall at all times be driven upon the streets of 
this city in a careful manner, with due regard to the safety 
of other vehicles and persons, and 'vith proper regard for the 
"yidth, traffic, condition and use of the street, and so as not 
to endanger the life, limb or property of any person; and in 
no event shall they be operated at a higher rate of speed 
than, 
"(a) Ten (10) miles an hour within the liimts of any of 
the parks of the ·city, or past any school house during those 
times of the day when the pupils are going to and froll'l: 
school, or when they are in the streets upon which such 
schools are located during recess periods. 
''(b) Fifteen (15) miles an hour in that part of the city 
lying between Adams and 19th streets, from Clay street to 
,James River; on Hull street from Mayo's bridge 
page 323 } to the corporation line; on Seventh street (South 
· R-ichmond) from the Free bridge to Hull street; 
nnd on Brook A venue from Broad street to the Seaboar<l 
Air Line cross1ng. 
0 
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"(e) Twenty (20) miles an hour in that part of the city 
not included within the above area. Provided, however, that 
automobile trucks, wagons and vehicles used in hauling or 
transporting merchandise and materials shall not be operated 
at a higher rate of speed than fifteen (15) miles per hour in 
any part of the city where the speed limit is not fixed at 
Jess than fifteen (15) miles per hour-in which case the lesser 
/rate of speed shall be observed by such trucks, wagons and 
vehicles.'' 
.. Defendant Rests. 
page 324 ~ FRED GOOD~IAN (Col.), 
a witness on behalf of the plaintiff, being recalled 
in rebuttal, further testified as follows: 
EXA1viiNATION IN CHIEF. 
Bv Mr. Smith: 
· Q. Fred, you have been on the stand before¥ 
A. Yes, sir. 
Q. Isham Harris, one of the witnesses for the railroad 
company, .testified that he 'vas sitting next to you, and that, as 
you anproached the railroad track, he told you that he heard 
the whistle blow. What about that~ 
Mr. Leake: vVe object to this because 've asked him that 
question to lay the foundation before, therefore, it is not re-
buttal. 
The Court: You mean on cross examination f 
Mr. Leake: Yes, sir. 
The Court: He can testify to that. 
Mr. Leake: He already testified to it. 
Mr. Smith: lie hadn't heard this man testify. 
Mr. Leake: We asked him if this man did1i't make that 
.statement. 
The Court: You can tt on cross examination prevent re-
buttal evidence. 
"Nir. Leake: He has already testified on that. 
page 325 }- We save the point. 
lVI r. Smith : Yon heard what I said; that Isham 
Harris says that on approaching the rai.lroad track he told 
you tl1at the train w·as coming, and that he heard the whistle 
l)low. What about that? 
A. Isham Harris didn't say a ·word to me, didn't open his 
mouth, not one word did he say to me. 
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Q. He says that he told you, when he got right up to the 
track, ''Stop. Stop!'' 
A. If tl1a t cuspidor spoke to me he spoke. 
Q. If you had known or had any intimation the train was 
coming, 'vould you have gone across? 
A. He 'vouldn 't have to tell me to stop. No, sir, I would 
not. 
Q. I ask you did you hear him say a 'vord about the train 
~oming or 'vhistle blowing? · 
A. No, sir. No, sir. 
Q. Did you have an automatic wiperT I believe you testi-
fied to that. 
A. No, sir, I didn't have one. 
Q. Some one said that the automobile behind you blew his 
horn to attract your attention. Do you know anything about 
that? 
A. I don't remember his blowing; but, if any-
page 326 ~ body blows a horn, that is to get out of the way, to 
go ahead. 
Q. How did this rain, that we have had to-day during re-
cess, compare with the rain that you had that evening? 
A. It rained wqually as hard-that afternoon. 
:i\ir. Leake: vVe object to the evidence. 
The Court: I don't think that is proper? Do you 'vithdraw 
the question? 
:i\:Ir. Smith: vVhat did Your Honor rule on it? 
The Court : I don't think that would be admissible. This 
is summer time and we have these sudden storms. 
CROSS EXAMINATION. 
By nfr. Spicer: 
Q. Did you have any wind shield wiper on your car, have 
any wiper on it? 
A. It wasn't of any use. It wasn't so I could use it. 
Q. You didn't use it? 
A. It "Tasn 't so I could use it. 
Q. It was there? 
A~ Yes, sir, but it was broke so I couldn't use it. 
Q. How long had it been' broken~ 
A. Ever since I had it, because I never used it since I 
had it. 
Q. You didn't bother about that at all? 
page 327 ~ A. No, sir. · 
Q. Ho\v long had you had the car? 
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A. About twelve months . 
. Q. All that time you didn't pay any attention to that wiper! 
A. I didn't need it. 
Q. Didn't need it that aften1ooi1, did you Y 
A. That is one afternooil I did need it though. 
Q. Have you got a suit against the railroad company? 
A. I have, sir. · 
Q. Do you know Oscar Fields Y 
A. Yes, sir. 
Q. I-I ow long have you known ~? 
A. About a couple of years. 
Q. Pretty good friends, aren't you 1 
A. No more than the rest of the fellows down there. 
Q. You are good friends? · 
A. Sure, I am friendly to all of them. 
R.E-DIRECT EXAMINATION. 
By Mr. Smith: . 
Q. Mattie Logan, this dead woman, didn't know that your 
wind shield wiper was out of fix, did sheY 
A. No, sir. 
Witness stood aside. 
page 328 ~ ROSE PERJ{INS (Col.), 
a witness on behalf of the plaintiff, being recalled 
in reht'ittal, further testified as follows : 
·EXA~fiN.ATION IN CHIEF. 
By Mr. Smith: 
Q. I understood you were sitting right behind Isham llar-
r~Y · 
A. Yes, sir. 
Q. He testified that he told Fred Goodman, the driver, that 
the train was coming and asked ·him to stop. Did you hear 
anything of that sort Y · 
A. No, sir, I did not; I dicln 't l1ear him. 
Q. I understood you to say (I. 'vill ask you again) that you 
had never been to that cemetery before Y 
A. No, sir, I never had. 
Q. Your sister, Mattie Logan, had never been there before~ 
A. No, sir. 
Witness stood aside. 
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page 329 ~ OSCAR FIELDS (Col.), 
a witness on behalf of the plaintiff, being re-
called in rebuttal, further testified as follows : 
EXAMINATION IN CHIEF. 
By 1\fr. Smith: · · 
Q. One of~ the witnesses for the railroad (I" forget her 
name), a young girl that was in your car, says that on the 
way coming down .from the cemetery gate, that you saw the 
train coming, that you heard the whistle, and that you blew 
your horn to attract his attention to stop. Is that true 1 
·A. No, sir. I didn't hear no whistle after we left the ceme- · 
tery. \Vhen I blew the horn, he was on the track, almost cross-
ing over, and tl1e train ·was so close, so I blew the horn so be 
might notice aro1u1d and pick up a little bit; but h~ never no-
ticed around at all. 
Q. You thought he would pick up? 
A. Yes, sir; but when I blew the horn the train was right 
on him, about as close as from here to the w·all when I blew 
the horn. 
Q. I~ ow far bchi.nd him were you 1 
A. About that time I was down in the bottom going through 
that water, because I pulled up. 
Q. Were you as close to him as from here to the end of the 
court room~ 
A. Little further, say, half a square f.rom him. 
page 8:30 ~ Q. How close was the train on him before you 
saw the train f · 
A. About as far as from me to that wall, something like 
that. 
A. Yes, sir, that is when I looked up to go on the track. 
Q. Your wiper was working? 
A. Yes, sir. 
Q. rrhe train w·as right on him? 
A. Yes, sir, right on him before I seen it. I was looking at 
the mud hole. 
Q. vVere you keeping yonr eyes to the front? 
·A. On the road where I was driving. \Vhen I came to look 
up for the train myself, I saw the train right on him. I 
hndn 't seen the train, myself., then. When I looked to see 
'vhere I was going the train was right on him that close. I 
just hit the l1orn thinking he might notice. 
Q. 'Vl1e:re did you stop? Had the accident happened when 
yon stopped 
A.· No, sir. The accident happened before I stopped, be~ 
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cause I was coming up to the track when he hit. :i pulled up 
to the track for, I reckon, about as far as from here to that 
middle post and stopped, and people in my car 'vere holloing. 
I shut the door and ran back to the cemetery. 
page 331 ~ Q. The accident happened before you stopped 1· 
.A. Yes, sir. 
Q. He was on the track when you .blew the w·histleY 
A. Yes, sir, when I blew the horn of my car. 
CROSS EXA:NIINATION. 
By Mr. Spicer: 
Q. How far did that procession come1 How f.ar away was 
the church' 
A. The church was at First and Leigh. 
Q. How far 'vould you say that was, approximately~ 
A. I would say about two miles and a half-from St. James 
and Leigh over to the cemetery. 
Q. The funeral procession went from that church over 
theret 
A. Yes, sir. 
Witness stood aside. 
1\Ir. Smith: We have a few questions to ask Ella Archer . 
. She was prevented from being· here by the rain. 'Ve can ask 
her that in the morning·. 
l\{r. Spicer: What do you expect to prove by her? 
~fr. Smith: We expect to prove by Ella Archer 
page 332 ~ that she was sitting behind Isham Harris and 
that she did not hear him. · 
Mr. Spicer: We will admit she ·would say that. 
The Court: Do the jury think a vie'v of that crossing will 
aid th~m in consideration of the case 1 
Note : The jury expressed a desire to view the scene of 
the accident complained of, and were taken in charge of the 
Sheriff to make such view. 
Testimony Closed. 
page 333 ~ And this being· all the evidence in tl1e case, ti1e 
jury having been instructed by the court and 
after having heard the arguments of counsel, retired to their 
room and later returned into ·court with the verdict which is 
set out in tl1e orders of court herein. And thereupon tlie de-
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fendant, by counsel, moved the court to set aside the verdict 
of the jury and enter up judgment for the defendant or 
award it a new trial, upon the follo,ving grounds: 
1. Verdict contrary to the law and evidence and without 
evidence to support it; and motion is made to enter up judg-
ment for the defendant notwithstanding the verdict of the 
jury. 
2. Misdirection of the Court. 
3. Error of the Court in admission and rejection of evi-
dence. · 
4. Refusal of the Court to give instructions asked for by 
the defendant, and in modifying certain· instructions asked 
for by the defendant, and in not giving the same without modi-
fication. 
5. The damages are excessive and without evidence to sup-
port them. 
6. Error of the Court in allowing the ordinance of the City 
of R.ichmond limiting the speed to four miles per hour, and. 
respecting the ringing of the bell to be introduced in evidence, 
and to furnish grounds of recovery in this case. 
But the Court overruled said motion and entered up judg-
ment for the plaintiff on the .verdict of the jury, to 'vhich 
ruling and action of the Court in overruling the motion to set 
aside the verdict of the jury and enter up judgment for the 
def,endant, or award it a ne'v trial, and entering up judg-
ment for the plaintiff upon the verdict of the jury, the de-
fendant, by counsel, excepted, upon the grounds set forth 
a·bove, and tenders this its Bill of Exceptions No. 1, and 
prays that the same may be signed, sealed and made a part 
of the record in this cause, which is accordingly done on this 
8th day of August, 1927, within the time prescribed by law 
nnrl after due· a11d legal notice to the attorneys for the plain-
tiff. 
BEVERLEY T. CRU:WIP, Judge. (Seal) 
page 334 ~ Virginia: 
In the La'v & Equity Court of the City of Rich-
mond. 
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J~ Thomas Hewin, Administrator of Mattie Logan, de-
.ceased, 
v. 
The Chesapeake and Ohio Railway Company. 
DEFENDANT'S BILL OF EXCEPTIONS NO.2. 
Be It R.emembered, That on the trial of this case and after 
the jury had been selected and s'vorn and after all the evi-
dence had been i·ntordu.ced to the jury, 'vhich evidence is set 
out in the dafendant 's Bill of Exceptions No. 1, the plaintiff, 
by counsel, moved the Court to give to the jury the follo,ving 
instructions, numbered respec~ively, A, B, C, E and F ~ 
PLAINTIFF'S INSTR.UCTIONS. 
A. 
The·Court instructs the jury that the la'v did not permit tl1e 
defendant to substitute or attempt to substitute some other 
form of. warning to the plaintiff's intestate, or to the driver 
of the automobile, for those prescribed by the ordinance of 
the City of Richmond 'vhich has been introduced. in evidence, 
and that it was the unqualified duty of the defendant to obey 
the said ordinance, and to also obey the statute of the State 
of Virginia which required the clearing· of trees and brush 
from its right of way. 
B. 
The Court instn1cts the jury that the ordinance of the City 
of Richmond introduced in evidence and in force at the time 
· of the accident required the defendant: 
1. To limit the rate of speed of its train to four miles an 
hour when passing the crossing in question. 
page 335 ~ 2. To ring the engine bell 'vhen the engine w·as 
about to pass the crossing and while it was pass-
ing over the crossing; and a failure to perform either of 
these duties constitutes negligence. 
And if you believe from the evidence that the defendant 
failed to perform its duty or duties in any or either of. these 
respects and that the collision would not have occurred but 
for such failure, and that by reason of the collision the plain-
tiy's intestate, while in the exercise of reasonable care on 
her part, was killed, then the jury must find for the plaintiff. 
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c. 
The Court instructs the jury that if they believe from the 
evidence that the de.fendant failed to obey any or either of 
the requirements of the ordinance of the City of Richmond 
"rhich has heen introduced in evidence, andjor failed to obey 
the statute .of Virginia "rhich required the defendant to clear 
from its ri~ht of wav the trees and brush for one hundred 
f,eet on each side of' the crossing in question, and that the 
collision would not have occurred but for such failure on 
the part of the defendant, antd that by reason of the collision 
the plaintiff's intestate, while in the exercise of reasonable 
care on her part, 'vas killed, then the jury must find for the 
plaintiff. 
E. 
The Court instructs the jury that, if the def~ndant relies 
on contributory negligence of the plaintiff's intestate as a 
defense to this action, the burden of proof is on it to show 
such negligence by a preponderance of evidence, unless it is 
shown by the plaintiff's evidence, or deducib}e from all the 
circumstances of t11e case; and even if the jury believe from 
the evidence that the driver of the automobile was guilty o~ 
contributory negligence, yet his negligence cannot he im-
puted to the plaintiff's intestate, unless the jury further be-
lieve from the evidence that she had reason to believe that 
the driver of the automobile was ''ranting in care or skill, if 
there were any such circumstances, a.nd continued to ride in 
tlw automobile after such knowledge had been 
page 336 } brought home to her. 
F. 
Tlw Court instructs the jury that if they find for the plain-
tiff, they should assess lt·is damages at such an amount as will 
reasonably compensate: 
(1) For the pecuniary los~ s11stained by the next of kiu 
of. H1e deceased, fixing- such sums as would be equal to the 
nrot.n hlc enrninp-~ of the deceased. taking into consideratiou 
her age. iutelli@:encc and health during· what would l1ave be.en 
l1er lifetime if sl1c had not been killed;· and in ascertaining the 
r>roh1-1ble l;fe of the deceased, the jury have the right to de-
termine the ~;arne with reference to recognized scientific tables 
relating to the expectation of human life. 
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(2) By adding such further sum as they may deem f.air and 
just by way of solace and comfort to the next of kin of the 
deceased for the sorro,v, suffering and mental anguish occa-
sioned to them hy her death. 
But the total damage cannot exceed the sum of Ten Thou-
sand Dollars claimed in the declaration. 
(3) If the jury find for the plaintiff, they should specify 
in their verdict what amount or proportion of the sum 
awarded should be received by each of the next of kin of the 
decedent, viz: her sister, Rose Perkins, and her three 
nephews, Oliver A. Harris, Isham Harris and Joseph Harris. 
The defendant, by counsel, objected to the giving of any 
instructions of the Court which authorized a Tecovery by the 
plaintiff, on the ground that the evidence showed that the in-
tervening, independent act of Fred Goodman, the driver of 
the automobile in which the plaintiff was riding, was the sole 
proximate cause of the accident in which the decedent's inju-
ries were received, and upon the further ground that the por-
tion of the ordinance of the City of Richmond relied on as 
limiting the speed of the train to four miles an hour is not 
applicable to the facts of the case, and there is no evidence to 
support a verdict upon any other ground of. negligence relied 
upon. 
page 337 ~ In addition to this general olJjection, the de-
fendant further objected specificallly to the in-
structions offer.ed by the plaintiff, as follows: 
To Instruction A: 
The portion of the ordinance prescribing the 'varning to he 
given by an engine hell is not applicable to the facts o'f the 
case, for the reasons set forth in Defendant's Bill of Excep-
tions No. 3. 
The statute of the State of ·virginia relied upon as to the 
clearing of trees and brush, requires only such trees or brush 
to be cleared as "obstruct the view of approaching trains", 
which is contrary to the facts of 'the instant case. 
To Instrriction B : 
: The portion of the ordinance relied upon as. limiting the 
~peed of the train to four miles an flour is not applicable to the 
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facts of this case for the reasons set forth in Defendant's 
Bill of Exceptions No. 3. · . 
The portion of the ordinance prescribing the warning to 
be given by an engine bell is not applicable to the facts of 
the case, for the reasons set forth in Defendant's Bill of 
Exr.eptions No. 3. 
Even if the portion of the ordinance limiting the speed of 
the train to four miles an hour were applicable, the violation 
of such provision was not the proximate cause of the accident 
in this case. 
Even if the portion of the ordinance relating to the warn-
ing to be given were applicable, the failure to give such warn-
ing was not the proximate cause of the accident in this case. 
The expression ''that the collision would not have occurred 
but for such failure'' is misleading and inaccurate inasmuch 
as it may '~lell be construed to include remote causes and it 
leaves out of consideration in the instant case the interven.:. 
jug, independent act of the driver of. the automobile. 
The instruction is a :finding instruction and does not in-
clude all the elements uecesary to support a ver-
page 338 ~ diet, in that it disregards entirely the view that 
the intervening, independent act of the driver of 
the automobile is the sole proximate cause of the accident. 
To Instruction C: 
The portion of the ordinance relied upon as limiting the 
speed of the train to four miles an hour is not applicable 
to the facts of this case for the reasons set forth in Defend-
ant's Bill of Exceptions No. 3. 
The portion of the ordinance prescribing the warning to be 
g-iven by an engine bell is not applicable to tl1e facts of. the 
case, for the reasons set forth in Defendant's Bill of Excep-
tions No. 3. 
Even if the portion of the ordinance limiting the speed of 
the train to four miles an hour were applicable, the viola-
tion of such provision was not the proximate cause of the ac-
cident in this case. 
Even if the portion of the ordinance relating to the warn-
ing to be given were applicable, the failure to give such warn-
ing- 'vas not the proximate cause of the accident in this case. 
The expression "that the collision would not have occurred 
but for such failure" is misleading- and inaccurate inasmuch 
as it may 'veil be construed ot include remote causes and it 
leaves out of consideration in the instant case the interven-
ing, independent act of the driver ·of the automobile. 
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The instruction is a finding instruction and does not in-
clude all the elements necessary to support a verdict, in that 
it disregards entirely the view that the intervening, inde-
pendent act of. the driver of the automobile is the sole proxi-
mate cause of the accident. 
. The instruction directs a verdict upon the failure of the 
defendant to clear from its right of way trees and brush for 
100 feet on each side of the crossing~ whereas the statute 
upon which the instruction is based provided that a railway 
company is only obliged to clear such trees or brush as '' ob-
struct the vie"r of. approaching trains", and the jury at the 
least had a right to believe that any trees or brush that might 
have been upon the right of way in the instant 
page 339 ~ ease did not obstruct the view of approaching 
trains. 
Iu Instruction F: 
There "ras no evidence of any pecuniary loss sustained by 
the next of kin. · 
There 'vas no evidence to sho'v that any of the parties to 
whom the recovery would go in this case had any reasoua ble 
expectation of sharing in the probable earnings of the de-
ceased. 
There is no proof of any mental anguish or suffering on 
the part of the beneficiaries in this action on account of the 
death of the defendant. 
But the Court overruled each and every one of said ob-
jections and gave all of said instructions offered by the plain-
tiff to the jury, to which rulings and actions of the Court 
the defendant, by counsel, excepted upon the gron\ulQ ~et 
forth above, respectively. 
Subject to the general objections hereinbefore noted, the 
defendant, by counsel. moved the Court to give to the jury 
the f.ollowing instructions, numbered respectively 1, 2, 3, 4, 
5, 6, 7, 8, 9, 10 and 11: 
DEFENDANT'S .INSTRUCTIONS. 
1. 
The Court instructs the jury that the fact that there '\Tns 
a collision he tween the automobile in 'vhich the plaintiff's de-
cedent was riding and a train of the defendant, does not 
raise any presumption of negligence against the defendant, 
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but the burden rests upon the plaintiff to sho\v by a prepond-
erance of evidence that the defendant \Vas guilty: of negli-
gence and that sucl1 negligence was the proximate cause of 
the accident complained of., otherwise the jury should find 
for the defendant. 
2. 
The Court instructs the jury that even though they may 
believe from the evidence that the defendant's 
page 340 } train w·hen it entered lVIagnolia Street ran at a 
rate of speed in excess of the limit prescribed by 
the City Ordinance introduced in evidence, this violation 
of the ordinance cannot furnish a ground of recovery unless 
the jury believe from the evidence that such violation wa~ 
the proximate cause of the· accident. 
3. 
The Court instructs the jury that where employees of a rail-
road compa11y see an automobile approaching· a railway cross-
ing in full view of an approaching- train, for a distance from 
the railway crossing sufficient to enable the driver of the ma-
chine to stop the car before going upon the crossing, then the 
Court instructs the jury that without other circumstances 
such employe is entitled to presume that a driver will stop 
his car \vit.l1in reasonable proximity or safe distance f.rom 
the crossing, and unless otherwise negligent, it is not negli-
~ence on the part of said employees to act on the presumption 
until they l1ave reasonable cause to believe the driver of the 
car is obiivious of his dang·er, or for other cause is not going 
to stop, but is entering upon the crossing in front of the 
approaching train. 
4. 
The Court instructs the jury tJ1at if they believe from the 
evidence that the automobile in which the plaintiff's dece-
dent was riding was driven by the driver thereof in approach-
in~ the crossing in a reckless and careless manner and that 
the driver negligently failed to heed the near approach of 
the train; and if the jury further believe from the m~iclence 
that by the exerc:se of ordinary care the driver of the auto-
mol)i1e could have known of the approach of the train in time 
to have avoided the accident, and that the f.ailure on his part 
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io exercise such care was the sole proximate cause of the 
accident, then the jury should find for the defendant. 
5. 
page 341 ~ The Court instructs the jury that the duty to 
look and listen imposed upon a traveler on a 
. street approaching a railroad crossing, as set forth in these 
instructions, is a contintting duty, and if there be any point, 
on approaching said crossing, at which by, looking and list-
ening, a person, whether he be the driver or the occupant of 
an automobile, could av.oid an accident and he fails to do so, 
then such failure is contributory negligence. And if the ju:ry 
believe from the evidence in this case that the plaintiff's de-
·cedent at any point, in approaching the crossing before go-
ing upon the tracks, by looking and listening, could have 
known of the approach of the train and could have thereby 
avoided the accident, and that she failed to so look and listen, 
then the plaintiff's decedent was guilty of contributory neg-
ligence and the jury. must ·find for the defendant. 
6. 
The Court instructs the jury that if they find from the 
e.v1dence that the plaintiff's decedent was herself. p:uilty of 
neg-lig-ence when t11e automobile in which she ·was riding ap· 
·pro ached and crossed the raihvay tracks. upon tl1e occasion 
of her injury, and such negligence materially contributed to 
cause the injuries she received, then the plaintiff cannot re-
cover in this action, even though the jury believe from the 
evidence tl1at the defendant was negligent. 
7. 
The Co~irt instructs the jury ~hat a railroad track is of it-
self a notice of danger to a traveler, and that a person ap-
proaching the crossing of a street by a railroad track in fre-
nnent use. must 11ot only use his eyes and ears. looking aud 
li~tenin~ in both directions, hut he must, when about to cross 
the track, look and listen so as to make those acts reasonably 
effective. And this duty is incumbent, not only upon the 
driver of an automobile approaching a railroad crossing but 
also upon the occupants of. the automobile. If 
page 342 ~ such looking or listening: did, or would have,. 
warned him or her of the near anproach of a 
train along the rairoad track, then it was the duty of an oc-
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cupant of an automobile approaching such crossing to take 
as an ordinarily prudent person would take to pre-
,·ent the driver of the automobile from going upon the 
tracks. And if the jury shall believe from the evidence that 
the plaintiff's decedent in this case did not look and listen in 
both directions as she approached the crossing referred to in 
the evidence, or that she did not continue to look and listen 
in both directions, using reasonable care to make such looking 
and listening effective until the automobile reached the track, 
then the plaintiff's decedent was guilty of. contributory neg-
ligence and the jury should find for the defendant. 
8. 
The Court instructs the jury that where a railroad train 
and an automobile approach a crossing at approximately the 
same time, the railroad train has the right of way o-<rer the 
automobile. 
9. 
The mere violation of. the ordinance of the City of Rich-
lnond regulating the speed of tl1e t.rain is not per se negli-
gence. 
10. 
The ~onrt instructs the jury that the ordinance of the 
City of R.ichmond as to the speed of the train is not applica-
l1le to thi~ ease. · 
11. 
The Court instructs the jury that the ordinance of the City 
of Richmond as to the ringing of the bell is not applica~le to 
this case. 
~rhc Court thereupon g·ave instructions 1 and 3, as offered, 
but refused to give instructions 2, 4, 5, ·6, 7, 8, 9, 10 and 11, 
to which rulings and actlons of the Court in refusing to give 
instructions 2, 4, 5, 6, 7, 8, 9, 10 and 11, or either or any one 
of said instructions, the defendant, by counsel, excepted, upon 
the ground that each of the said instructions offered correctly 
'Stated tl1e law ,a,pplicable. 
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page 343 ~ The Court, of its own motion, then amended 
Instruction 2, as offered, and gave the same as 
follows: 
2 (as amended and given): 
The Court instructs the jury that even though they may be-
lieve from the evidence that the defendant's train when it 
entered l\iagnolia Street ran at a rate of speed in excess of 
the limit prescribed by the City Ordinance introduced in evi-
dence, this violation of the ordinance cannot furnish a ground 
of recovery unless the jury f.urther believe from the evideiice 
that such violation was the proximate cause of the accident, 
that is, the collision would not have occurred but for such 
violation. 
To ''Thich action of· the Court in amending and giving the 
said instruction the defendant, by counsel, excepted and ten-
ders this its Bill of Exceptions No. 2, and prays that the 
same may be sig11ed, sealed and made a part of the record in 
this cause, which is accordingly done on this 8th day of Au-
gust, 1927, within the time prescribed by hnv and after due 
and legal notice to the attorneys for the plaintiff. 
BEVERLEY T. CR:Ul\iP, Judge. (Seal) 
page 344 ~ Virginia: 
In the Law & Equity Court of the City of Rich-
mond. 
J. Thomas Hewin, Administrator of :rvrattie Logan, deceased, 
v. 
The Chesapeake and Ohio Railway Company . 
. DEFENDANT'S BILL OF EXCEPTIONS NO. 3. 
Be It Remembered, That on the trial of this case and after 
the jury had been selected and sworn, the plaintiff, to prove 
and maintain the issue on his part introduced the following 
ordinance of the City of Richmond: 
Chapter 39, Sec. 1, Richmond City Code, 1910. 
"If any engine or other vehicle be drawn or propelled 
upon a railroad or rail track in a street at a greater rate of~ 
speed than four miles an hour, the person who does it or 
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causes it to be done, or assists in doing it, or causing it to be 
done, shall pay a. fine of ten dollars. Every locomotive en-
gine put or placed upon any railroad or rail track in t.he city 
shall have attached thereto a. bell of thirty pounds weight at 
least, and such bell shall be rung whenever the said engine is 
about to pass the crossing of any two streets, and shall con-
tinue ringing· until such engine shall have passed such cross-
ing; and if any en~riue shall pass across any street in this c.ity 
without firdt ringing and continuing to Ting the said bell, 
in manner aforesaid, the owner of said engine, as well as the 
person then having the control, conduct, and management 
thereof, shall each be fined not less than five nor more than 
twenty dollars; and if. any person shall blow, sound, or use, 
or cause to be blown, sounded, or used, by means of, or with 
steam, any whistle or other thing, upon any public street· or 
alley, he shall be fined·not less than five nor more than twenty 
dollars; and if any railroad company, or their agents or em-
ployees, shall run more than one train at the same time across 
the places where their tracks intersect the streets of this city, 
without providing a watchman to 'flag' each train, said rail-
road company, as well as as the person or persons in charge · 
of such trains, or directing their movements shall each he 
fined not less than five nor more than twenty dollars.'' · 
Whereupon counsel for the defendant objected to the in-
troduction of sttid evidence offered by the plaintiff, and in-
sisted that the said ordinacr was not admissible in la"\v upon 
the said issue, and moved the Court to exclude the same from 
going to the jury, upon the following· grounds: 
page 345 ~ 1. That the portion of the ordinance limiting 
the speed of engines and trains to four miles. an 
hour does not apply to an eng·lne or train running across a 
city street or highway hut only to the operation of trains and · 
engines in tl1e streets of the city, that is long·itudinally in the 
streets, as distinguished from across the streets of the city. 
2. That the portion of the qrdinance limiting the speed of. 
engines and trains to four miles an hour is unreasonable and 
not enforceable as to the crossing involved in this action and 
cannot apply or limit the speed quoad that crossing. 
3. That the portion of the ordinance liimting the speed of 
engines and trains to four miles an hour, althoug·h adopted 
more than 20 years ago, has not been enforced by the City of 
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Richmond, or construed by it to apply to engines and trains 
running across city streets or highways. 
4. That the portion of. the ordinance limiting the speed of 
engines and trains to four miles an hour is unreasonable in 
view of the allowed speed of 20 miles an hour of other ve-
hicles at this point. 
5. That the portion of the ordinance limiting the speed of 
engines and trains to four miles .an hour is unreasonabl~ as 
to the crossing involved in this accident, in view of the sta-
tionary warning signal post provided as. well as other forms 
of warning observed by the defendant in the operation of its 
engines ancl trains. 
6. That the portion of the ordinance- limiting the speed of 
engines and trains to f.our miles an hour is unreasonable as 
to the crossing involved in this· action, in vie·w of the 
s.parsely settled section of the city in 'vhich it is located. 
7. That the portion of the ordinance requiring the ringing 
of a bell does not require the ringing of a bell when an en-
gine crosses· one street or hig-hway, but only applies when the 
enQ·.ine crosRes two intersectiong streets. 
But the Court overruled the defendant's objections to the 
admission of the ordinance and overruled defendant's mo-
tion to exclude the same, and admitted the said ordinance in 
evidence, to which rulings and actions of the Court the de-
. fendant, by counsel, excepted on the grounds set 
page 346 ~ forth above~ and tenders this its Bill of Excep-
tions No. 3· and prays that the same may be 
s ~.~·ned, sealed and made a part of the 1·ecod in this cause, 
w·bich is accordingly do)le on this 8th day of August~ 1927, 
within the time prescribed by law and after due arid legal 
notice to the attorneys for the plaintiff. 
BEVERLEY T. CRUMP, Judge. (Seal) 
I. Luther Libby, Clerk of th~ Law and Equity Court of the 
City of Ricl1mond, do hereby certify that the foregoing is a 
true transcript of the entire record in the above entitled ac-
tion~ wherein J. Thomas Hewin, Administrator of the estate 
of Mattie Logan, deceased, is plaintiff and the Chesapeake 
arnd Ohio Railway Company, defendant, (with the exception 
of. the six exhibits with the testimony of A.. L. Dementi, a 
, stipulation as to their production before the Supreme Court 
C. & 0. Ry. Co. v. J. Thomas Hewin, Admr. 243 
of Appeals of Virginia being attached hereto) and that the 
plaintiff had due notice of the intention of the defendant to 
apply for such transcript. 
Given under my hand this 17th day of August 1927. 
LUTHER LIBBY, Clerk. 
],ee for record $150.00. 
page 347 } Virginia: 
· . In the Law· & Equity Court of' the City of R:ich-
mond. · 
J. Thomas Hewin, Administrator of Mattie Logan, deceased, 
v. 
'rhe Chesapeake and Ohio R-ailway Company. 
STIPULATION. 
It is agreed by and between counsel for the respective par-
ties hereto that the following named exhibits introduced in 
evidence need not be copied in the record by the Clerk of the 
Law & Equity Court of. the City of Richmond but that in the 
event a 'vrit of error or other appellate process be awarded 
the original exhibits themselves. may be used in the appellate 
court with the same force and effect as if set forth at large 
in the record : 
Exhibit Dementi No. 1, 
Exhibit Dementi No. 2, 
Exhibit Dementi No. 3, 
Exhibit Dementi No. 4, 
Exhibit Dementi No. 5, 
Exhibit Dementi No. 6. 
SMITH & GORDON, p. q. 
LEAKE & SPICER, p. d. 
A Copy Teste : 
H. STEW ART JONES, C. C. 
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